IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LESLI E | TZENSQN, as guardi an : CIVIL ACTI ON
of m nor ALI SON PAI GE DEPHI LLI PO

V.

HARTFORD LI FE AND ACCI DENT :
| NSURANCE COMPANY : NO. 99-4475

VEMORANDUM ORDER

This is an ERI SA action to recover benefits under an
enpl oyee benefit plan adm ni stered by defendant. The case
essentially turns on the reasonabl eness of defendant's
interpretation of the term"accidental” under the plan. As noted
in the court's order of May 25, 2000, plaintiff's ability to
wi t hstand summary judgnent may depend on whet her she can produce
evi dence to show that defendant interpreted this term
inconsistently in making other benefit determ nations.

The parties are | ocked in a discovery dispute in
connection with plaintiff's attenpt to acquire such evidence.
Presently before the court is plaintiff's Mdtion to Conpel
Producti on of Docunents Concerning Qther Cains and for
Sanctions, and defendant's responsive Mdtion for a Protective
O der.

Plaintiff's decedent was killed when a notorcycle he
was operating collided wwth a tree. H s blood al cohol content
was double the legal limt for operating a notor vehicle in
Pennsylvania. Plaintiff initially requested defendant's files
regardi ng accidental death benefit clains in the "same"

ci rcunst ances. Defendant responded by producing the file for the



only claimfor accidental death benefit involving the operation
of a notorcycle by a beneficiary while intoxicated, which claim
was deni ed. Defendant al so produced an affidavit of its Cains
Supervi sor in which she avers that defendant "uniformy denied
clains for accidental death benefits which involve notorcycles
bei ng operated by an individual who is legally intoxicated."

Plaintiff then broadened her request to clains
involving "simlar" circunstances defined to include any notor
vehicle incident. While the operation of a notorcycle when
i ntoxi cated arguably entails even greater risk to the operator
than to one driving an autonobile when intoxicated, it cannot be
said that defendant's handling of clains involving the latter is
irrelevant. Wen defendant resisted this request, the court
granted plaintiff's notion to conpel production on May 25, 2000,
as limted by a subsequent order of July 13, 2000. The discovery
deadl i ne was extended to August 15, 2000 to permt conpliance and
for defendant to produce a corporate designee for deposition to
hel p explain the requested records and defendant's application of
the policy termat issue.

Plaintiff asserts that defendant has willfully failed
to provide the additional files or produce a designee. Defendant
asserts that plaintiff has failed to pursue opportunities to
obtain access to the desired files or to expend the tine, effort
and resources to follow through on her discovery requests.

Def endant asserts that it "has no way to deternm ne which clains

i nvol ve evi dence of intoxication" without an individual revi ew of
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the file for each of three thousand clains per year. Each party
has attributed unflattering notives to the other.

The time has conme to end di scovery and to proceed to
resol ve defendant's pending notion for summary judgnent.

It is difficult to believe that in the conputer era
when insurers conpile an array of clains related statistics for
i nternal purposes that defendant in incapable of at |east
identifying files with clains for death benefits involving the
operation of a notor vehicle, if not those in which there was
evi dence of intoxication. Defendant apparently was able pronptly
to identify such a file involving a notorcycle. Even if sone
files have to be reviewed to identify clains denied because of,
or granted despite, the intoxication of the driver-beneficiary,
there has been no showing that this cannot be achieved with a
quick review of the final clains decision docunent.

On the other hand, the tinme has cone for plaintiff to
refute defendant's assessnent of her notives and to participate
inthis process. It has becone apparent that the only realistic
way to proceed wthout endl ess disputes about what is achievable
and who is at fault for not achieving it is to require both
parties to collaborate in good faith and share the burden in the
retrieval of the requested information.

The court will extend the discovery deadline for a
final tinme and require defendant to use every practicabl e neans
to identify files over the past five years regardi ng pertinent

claims and to produce themto plaintiff. Insofar as defendant
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truly cannot segregate out files w thout pertinent clainms, the
court will direct defendant to make available a representative
with requisite know edge and skill to assist plaintiff's
representative in reviewing and identifying as pronptly as
possi bl e each unsegregated file which in fact involves a death
benefits claimon behalf of a beneficiary determ ned to be
driving while intoxicated at the tine of death. Wile plaintiff
may, she is not required to review all such files. She may
reasonably elect to review a random sanpling or to | ook only at
three or four years. Plaintiff nmay wish to consider that the
nore ancient a contrary interpretationis, the less nay be its
probative value. Plaintiff, of course, may copy for her use any
docunent produced in this process.

Plaintiff's counsel did attenpt to arrange for a
deposition of a corporate designee by correspondence dated ei ght
days before the discovery deadline. Such a deposition should be
schedul ed pronptly if plaintiff still wishes to take it.

Sanctions will be inposed on any party who fails to
conply with the order which follows and to nake every effort
finally to achieve an orderly conclusion of discovery herein.

ACCORDI NG&Y, this day of QOctober, 2000, upon
consideration of plaintiff’s Mdtion to Conpel Production of
Docunents and to I npose Sanctions (Doc. #24, all parts) and
defendant's responsive Mdtion for a Protective Order (Doc. #25),
| T 1S HEREBY ORDERED t hat these Motions as presented are DEN ED,
t he di scovery deadline is extended to Novenber 17, 2000 and
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def endant shall use every practicable nmeans pronptly to identify
files over the past five years regarding pertinent clains and
produce themto plaintiff; defendant shall provide a
representative with requisite know edge and skill to assi st
plaintiff's representative in reviewing and identifying each file
that truly cannot be segregated which in fact involved a death
benefits claimon behalf of a beneficiary who was determ ned to
be driving while intoxicated at the tinme of death; and, upon
proper notice, defendant shall pronptly produce a corporate

desi gnee for deposition. This case will be relisted for trial,

if appropriate, upon resolution of defendant's notion for sunmary
j udgnent .

BY THE COURT:

JAY C. VWALDMAN, J.



