IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA POHL, et al. : ClVIL ACTI ON
V. :
NGK METALS CORPORATI ON, et al. 5 NO. 00-4165
MEMORANDUM
Bartle, J. Cct ober , 2000

This is a putative class action originally filed in the
Court of Conmon Pl eas of Phil adel phia County and subsequently
removed to this court. Plaintiffs allege that defendants,
manuf acturers of berylliumcontaining nmetals in Reading, Berks
County, Pennsylvania, negligently introduced respirable beryllium
dust, fumes, and particle matter into the environnment including
the anbient air. According to the plaintiffs, such activities
caused various respiratory di seases to those who resided near the
plant. In their core prayer for relief, plaintiffs request that
the court:

[Clreate a trust fund, paid for by

def endants, under Court supervision, to

fi nance nedi cal nonitoring services,

i ncluding, but not limted to, testing,

preventative screening, care and treatnent of

conditions resulting from or potentially

resulting from exposure to beryllium dust

and particulates ....
(Pl's." Conpl. 9 58(b)). Before the court is the notion of

plaintiffs to determ ne whether this action should be remanded to



the Court of Common Pl eas of Phil adel phia County for |ack of
subject matter jurisdiction. See 28 U S.C. § 1447(c).
Plaintiffs' clains are based solely on state law. It
is undi sputed that the diversity of citizenship requirenent has
been nmet because the named class representatives are citizens of

Pennsyl vani a and the defendants are citizens of states other than

Pennsyl vania. See Snyder v. Harris, 394 U S. 332, 340, reh'g
denied 394 U. S. 1025 (1969); In re School Asbestos Litig., 921

F.2d 1310, 1317 (3d Cr. 1990). The issue presented involves the
second jurisdictional prong - whether the anpbunt in controversy
exceeds the sum of $75, 000, exclusive of interest and costs, as
required under 28 U.S.C. 8§ 1332(a). Since defendants renoved
this case fromthe state court, they bear the burden of proof to
establish that the jurisdictional value has been satisfied.

McENutt v. General Mtors Acceptance Corp., 298 U S. 178, 189

(1936); Steel Valley Auth. v. Union Switch & Signal Div., 809

F.2d 1006, 1010 (3d G r. 1987).

The parties have stipulated: "The total sum sought on
behal f of all nenbers of the putative class to establish a trust
fund to finance nedical nonitoring for nmenbers of the putative
cl ass exceeds $75,000. The cost to establish a trust fund to
perform nedi cal nonitoring during the lifetine for each

i ndi vidual plaintiff would be | ess than $75,000."* Defendants

1. The conplaint defines nonitoring to include future treatnent.
W take the word nmonitoring in the stipulation to be used in the
same way and thus to include future treatnent.
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contend the size of the trust fund in the aggregate is the proper
jurisdictional benchmark while plaintiffs maintains that we nust
| ook to the cost for each individual class nmenber w thout
aggregation. |If plaintiffs are correct, we nust remand this
action. ?

In Troy Bank v. G A Witehead & Co., 222 U S. 39

(1911), the Suprenme Court expl ai ned:

When two or nore plaintiffs, having separate
and di stinct demands, unite for conveni ence
and econony in a single suit, it is essential
that the demand of each be of the requisite
jurisdictional anount; but when several
plaintiffs unite to enforce a single title or
right, in which they have a common and

undi vided interest, it is enough if their
interests collectively equal the
jurisdictional anount.

Id. at 40-41 (citations omtted).

The Suprene Court has continued to reiterate the
di stinction between cases which involve "separate and distinct”
clains and those in which the plaintiffs have a "comobn and

undi vided interest.” For exanple, in Zahn v. International Paper

Co., 414 U S. 291 (1973), a diversity action, the plaintiff class
menbers were all owners or |essees of |ake-front property in
Vernmont. They sought damages from a paper conpany for

di scharging pollutants into the adjoining water and | oweri ng

2. Even though no class has yet been certified, we consider the
putative class nenbers to be parties for purposes of determ ning
subject matter jurisdiction. Eagle v. Arerican Tel. & Tel. Co.,
769 F.2d 541, 545 n.1 (9th Gr. 1985); Robinson v. Conputer
Learning &rs., No. CIV. A 99-3904, 1999 W. 817745, at *2 n.2
(E.D. Pa. Cct. 12, 1999).
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their property values. The Court held that the clains in
guestion were separate and distinct fromeach other and therefore
could not be aggregated for jurisdictional purposes. See also
Snyder, 394 U.S. at 340.

As in Zahn, we are convinced that the clains here are
separate and distinct. Like the |ake-front property owners and
| essees, each putative class nenber here has suffered a distinct
harm fromthe defendants' all eged negligence. Wile the harm may
have emanated fromthe sanme source, again as in Zahn, any duty
owed is owed to the plaintiffs individually. Plaintiffs here do
not have a common and undivided interest in |land or other
property. The adjudication of the claimof each putative class
nmenber coul d be acconplished in a separate action w thout
adversely affecting the right of any other class nenber in a

"single indivisible res." Glmn v. BNC Securities, 104 F.3d

1418, 1423 (2d Cr. 1997); see id. at 1421-23. |If the plaintiffs
had a conmon and undivided interest in an existing trust, it
woul d be a different matter. However, no trust exists or has
ever existed. Instead, plaintiffs are requesting as a renedy
that the court conpel defendants to create and fund a trust to
conpensate plaintiffs for their individual injuries and to give
each class nenber a common and undivided interest init. The
plaintiff class nenbers have sinply "united[d] for convenience
and econony in a single suit."” Troy Bank, 222 U S. at 40-41

Consequently, we cannot aggregate the value of all the clains of



the class nenbers in order to neet the anpbunt in controversy

required under 28 U S.C. 8§ 1332(a). See Zahn, 414 U S. at 301
There is a second problemw th defendants' argunent

that we have subject matter jurisdiction. Defendants are seeking

to have us neasure the requisite sumbased on the total cost to

t he defendants rather than on the separate harmto each

plaintiff. This we cannot do. In Packard v. Provident Nat'

Bank, 994 F.2d 1039 (3d G r. 1993), the Court of Appeals had
before it a class action by trust beneficiaries claimng that the
fees charged by the trustee bank were unreasonable. Plaintiffs
al so sought restitution of the fees and punitive damages. One of
the issues before the Court of Appeals was whether or not the
plaintiffs had nmet the anobunt in controversy requirenent under 28
US C 8 1332. In an effort to sustain their position, the
plaintiffs argued that their conplaint included a demand for
injunctive relief and that the anobunt in controversy should be
cal cul ated by the cost to the defendant to conply. The Court of
Appeal s rejected this notion. |t stated:

In a diversity-based class action seeking
primarily noney danmages, allow ng the anpunt
in controversy to be neasured by the

def endant' s cost woul d eviscerate Snyder's
hol di ng that the clains of class nenbers may
not be aggregated in order to neet the
jurisdictional threshold. W will not permt
plaintiffs to do indirectly that which they
cannot do directly. Moreover, we have stated
that a plaintiff nmay not turn what is
essentially a legal claiminto an equitable
one nerely by demandi ng an injunction
requiring the paynent of noney. Here,
virtually all the relief sought is renedial
by noney danages.
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Packard, 994 F.2d at 1050 (citations and footnote omtted).

The clainms in this action are primarily ones for noney
damages, al though cl oaked in equitable parlance for the
establishment of a trust fund.® Plaintiffs, in essence, seek
noney from defendants to nonitor and treat their nedica
conditions into the future. As the Court of Appeals stated in
Packard, "[A] party may not turn what is essentially a | ega
claiminto an equitable one nerely by demandi ng an i njunction
requiring the paynent of noney." 1d. 1In a case with simlar
clains to this one, our Court of Appeals held that the request
for pronpt nedical exam nations and all nedical costs and
necessary treatnent to be incurred in the future is a claimfor

noney danmages. Jaffee v. United States, 592 F.2d 712, 715 (3d

Cr. 1979). Had plaintiffs sought to establish individual trust
funds for each class nenber or to obtain individual damage
awards, the requisite anmount in controversy clearly woul d not
have been satisfied. W do not believe that the jurisdictional
hurdles laid dowmn in Troy and reiterated in Zahn can be
circunvented when plaintiffs seek the establishnment of one common
fund, rather than individual trust funds for or individua

paynents to each plaintiff.

3. In a case where a party seeks injunctive or declaratory
relief, "the anmpbunt in controversy is nmeasured by the val ue of
the object of the litigation."™ Hunt v. WAshington State Apple

Adver. Commin, 432 U. S. 344, 347 (1977). 1In this case, the
object is recovery of noney for present and future harmto each
of the putative class nenbers as a result of defendants' alleged
negl i gence.
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Since it is stipulated that none of the clains of the
i ndi vi dual cl ass nenbers exceeds the sum of $75, 000 excl usive of
interest and costs, we will remand this action to the Court of
Common Pl eas of Phil adel phia County pursuant to 28 U. S.C
§ 1447(c).



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SANDRA POHL, et al. : ClVIL ACTI ON
V. :
NGK METALS CORPORATI ON, et al. NO. 00-4165
ORDER
AND NOW this day of COctober, 2000, for the

reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED that this action is REMANDED to the Court of Conmon Pl eas
of Phi | adel phia County, Pennsylvania, pursuant to 28 U.S.C.

§ 1447(c).

BY THE COURT:




