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Reed. SJ. October 2, 2000

MEMORANDUM

Plaintiff Daniel Padillas, who was injured while cleaning a chicken processing machine
manufactured by defendant Stork-Gamco, Inc., brought this action against Stork-Gamco on a
theory of strict products liability. Defendant has filed amotion in limine to exclude evidence of
subsequent remedial measures (Document No. 54), and plaintiff opposes the motion. For the
reasons set forth below, the motion will be granted.

The undisputed facts are that following the injury to plaintiff Padillas involving the Stork-
Gamco DTC-4200 drum and thigh cutter, a modification was made to the machine by employees
of Pennfield Farms, which was plaintiff’s employer and the owner of the Stork-Gamco DTC-
4200. The modification was essentially a metal barrier intended to provide additional guarding
of the rotating blade.

Plaintiff argues that Rule 407 of the Federal Rules of Evidence bars only evidence of
subsequent remedial measures by defendants, and does not bar evidence of such measures by
non-defendant third parties. Thus, plaintiff contends, because the subsequent remedia measure

in this case — the Pennfield nip-point barrier —was not made by the defendant manufacturer, but



rather was made by athird party, evidence of the measure is admissible because it tends to prove
adefect in the design of the Stork-Gamco DTC 4200 (i.e., the adding of the new guard suggests
that without it the machine was lacking in an element necessary to make it safe for use, see

Berkabile v. Brantly Helicopter Corp., 462 Pa. 83, 337 A.2d 893 (1975)).

Rule 407 of the Federal Rules of Evidence provides:

When, after an injury or harm allegedly caused by an event, measures are taken
that, if taken previously, would have made the injury or harm less likely to occur,
evidence of the subsequent measuresis not admissible to prove negligence
culpable conduct, adefect in a product, a defect in a product’ s design, or a need
for awarning or instruction. This rule does not require the exclusion of evidence
of subsequent measures when offered for another purpose, such as proving
ownership, control, or feasibility or precautionary measures, if controverted, or
impeachment.

Fed. R. Evid. 407.

| conclude that there is nothing in the text of Rule 407 that limitsits application to
remedia measures taken by adefendant. The drafters of the rule used the passive voice,
observing that the evidence is excluded “when measures are taken that ... would have made the
injury or harm lesslikely.” If the drafters of the rule had intended to limit its application to
defendants, they could have done so quite ssmply, by including such language as “when a
defendant takes measures ... .” Instead, the drafters chose to use broad language that, on its face,
bars the admission of all subsequent remedial measures, regardless of who takes them.

| conclude as well that the policy underlying the exclusion of subsequent remedial
measures is served by construing the language of Rule 407 to exclude subsequent remedial
measures taken by non-defendant third parties. The advisory committee notes to Rule 407
justifies the exclusion of such evidence on the basis of “a socia policy of encouraging people to

take, or at least not discouraging them from taking, steps in furtherance of added safety.” Fed. R.



Evid. 407 (adv. comm. notes). It islikely that arule admitting evidence of third-party remedial
measures will have the effect of deterring athird party such as an employer or a service provider
from taking remedial steps, either because of liability concerns (well founded or otherwise) or
simply for fear of having alater safety modification publicly exposed in the media or in open
court, creating the appearance that the third party ignored safety concerns until after the accident.
It would seem contrary to the policy underlying Rule 407 to limit the remedial incentive of the
rule to manufacturers only; preventing the admission of evidence in casesinvolving
modifications by non-defendants establishes a broad incentive for al individuals to make
products safer without fear of legal reprisal.

| conclude moreover that subsequent remedial measures constitute an unreliable class of

evidence that is very poor proof of negligence or defectiveness. See 2 Weinstein's Evidence §

407, 13-14 (noting that the unreliability of evidence of subsequent remedial measuresisthe
primary justification for the rule). Thereis nothing about remedial measures taken by athird
party non-defendant that makes such evidence any more reliable than subsequent remedial
measures taken by a defendant. The evidenceis highly prejudicial to the defendant while
proving very little, beyond suspicion, on the matter of whether a defect existed at the time of the
injury or whether the remedial measure had any efficacy in the absence of design engineering.
Because of a concurrent ruling by this Court, there will be no expert testimony by plaintiff’s
witness to give any guidance to the jury on thisissue.

Research reveals that there is no controlling law on this subject in the Third Circuit, and |



could find no cases from any court in the Third Circuit squarely addressing thisissue.* While
courts in other circuits have come out differently on this question, | disagree with their
conclusions and believe my analysis to be correct.

Thus, plaintiff may not offer any evidence of subsequent remedial measures for the
purpose of establishing a defect in the design of the Stork-Gamco DTC-4200 drum and thigh
cutter.

Plaintiff argues, however, that subsequent remedial measures are admissible for the
distinct purpose of demonstrating an alternative design. For this proposition, plaintiff relieson

Habecker v. Clark Equip. Co., 36 F. 3d 278 (3d Cir. 1994), cert. denied, 514 U.S. 1003, 115 S.

Ct. 1313 (1995) (“Habecker 111").2

Habecker 111 involved an application of the crashworthiness theory of product liability to
an accident involving aforklift. The question in that case was whether the forklift was defective
because it did not include a device to restrain the operator the forklift in case of an accident. The
Court of Appealsfor the Third Circuit concluded that in crashworthiness cases, “a plaintiff must
show that an alternative, safer design practicable under the circumstances existed.” Habecker 111,
36 F.3d at 286. On remand, the court of appeals ordered anew trial under the crashworthiness

principles outlinein its decision, and held that plaintiff could “admit any evidence that

L Plaintiff relies on Steele v. Wiedemann Machine Co., 280 F.2d 380 (3d Cir. 1960), which is factually
distinguishable from the instant case. In Steele, the evidence of subsequent conduct by the plaintiff’s employer was
offered by the defendant for the purpose of proving the existence of afact which tended to prove that the conduct of
anon-party caused the accident. Thus, the offer of proof fell precisely within the exception set forth in the last
sentence of Rule 407. By contrast, here the plaintiff seeks to offer evidence of subsequent remediation for awholly
different purpose that is addressed directly by Rule 407. The holding of the court of appealsin Steeleis, therefore,
inapposite.

2 The Court of Appeals for the Third Circuit considered the case on two prior occasions, in Habecker v.
Copperloy Corp., 893 F.2d 49 (3d Cir. 1990) (“Habecker 1) and Habecker v. Clark Equip. Co., 942 F.2d 210 (3d
Cir. 1991) (“Habecker 11").




demonstrates a safer design ... .” I1d. at 286-87. The admissible evidence apparently included
evidence that operator restraint systems were included in later versions of the forklifts
manufactured by defendant.

| am not persuaded that Habecker 111 controls here. First, thisis not a crashworthiness
case, and thus plaintiff is not required to show that there was an alternative, safer design.® While
itislogica to maintain apolicy of admitting “any” evidence aternative design whereitisa
necessary element of a plaintiff’s case (asin a crashworthiness case), the justification for such a
policy is not present here, because the plaintiff need not prove the feasibility of an alternative
design in order to prevail.

Second, there is no indication that the Rule 407 issue was ever raised, considered or
addressed by the district court or the court of appeals at any time during the Habecker litigation.
While the evidence the court of appeals deemed admissible in Habecker 111 included the
incorporation of safety restraints in later models of the forklift at issue (which could be
considered a subsequent remedial measure), | do not believe that Habecker 111 stands for the
proposition that the admission of subsequent remedial measures to prove the feasibility of an
aternative design does not violate Rule 407. The court of appealsin Habecker 111 focused its

analysis on the question of what kinds of evidence the defendant in that case could use to rebut

% Crashworthiness cases are unique, as the Court of Appeals for the Third Circuit observed in an earlier appeal,

[C]rashworthiness ... isavariation of strict liability theory ... [It] extends the manufacturer’s liability
to situations in which the defect did not cause the accident or initial impact, but rather increased the
severity of the injury over that which would have occurred absent the defective design.

Habecker 11, 942 F.2d at 213 (quoting Barrisv. Bob's Drag Chutes & Equip., 685 F.2d 94, 99 (3d Cir. 1982)). To
prevail in a crashworthiness case, a plaintiff must prove: (1) that the design was defective; (2) that there was an
aternative design, practicable under the circumstances; (3) what injuries, if any, would have resulted had the
aternative design been used; and (4) the extent of the enhanced injuries attributed to the defective design. Seeid.
(citation omitted).




the evidence of the later-included safety restraints, and simply did not address the Rule 407
guestion. | cannot and will not transform the compl ete silence of the court of appeals on this
issue into a sweeping rule that subsequent remedial measures are admissible to demonstrate an
aternative design.

Third, there is essentially no difference between admitting evidence of subsequent
remedia measures in this case for the purpose of proving adefect in design and for proving the
existence of an alternative design. The latter is offered primarily to prove the former; that is,
plaintiff seeksto show an alternative design only for the purpose of showing that the design of
the machine at issue was defective. Thus, plaintiff’s dichotomy between offering subsequent
remedia evidence for the purpose of showing adesign defect and for the purpose of showing an
aternative design isafalse one. Admission for both the purposes for which plaintiff offers the
evidence of subsequent remedial measuresin this case is specifically barred by Rule 407.

| conclude that Rule 407 excludes evidence of subsequent remedial measures offered for
the purpose of demonstrating an alternative design.* In so concluding, | do not mean to suggest
that such evidence may not be admissible the other purposes permissible under Rule 407:

proving ownership, control, feasibility of precautionary measures (if controverted), or

4 Plaintiff cites Phatak v. United Chair Co., Pa. Super., 756 A.2d 690 (2000), which held that “evidence of a
subsequent design change is probative of the feasibility of an alternate design. As such, based upon this reason
aone, the evidence should have been allowed.” There are a number of problems with plaintiff’s reliance on Phatak.
First, Phatak is not controlling for anumber of reasons, including the fact that it is not a Pennsylvania Supreme Court
case, and the proposition for which plaintiff offersit is a procedural matter involving the admissibility of evidence,
which is controlled by the Federal Rules of Evidence, not Pennsylvanialaw. Second, Phatak involved a“ subsequent
design change,” whereas this case involves only a subsequent repair, which is clearly excluded from evidence under
Rule 407. Third, my ruling today does not preclude the admission of a subsequent remedial effort to prove the
feasibility of an alternative design, however, under Rule 407, such evidence may only be admitted only “if
controverted,” meaning only if defendant were to claim that aremedial measure was not feasible. |f defendant
argues that it was not feasible to add on a guard like the Pennfield nip-point barrier, plaintiff may proceed to advance
evidence of subsequent remedial measures for the purpose of demonstrating the feasibility of such a guard.

6



impeachment. If defendant opens the door, plaintiff may walk through it.

An appropriate Order follows.



INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DANIEL G. PADILLAS, : CIVIL ACTION
Plaintiff,
V.

STORK-GAMCO, INC,,

Defendant. : NO. 95-7090

ORDER

AND NOW, this 2nd day of October, 2000, upon consideration of the motion of
defendant Stork-Gamco, Inc., to bar evidence of subsequent remedial measures (Document No.
54) and the response of plaintiff Daniel Padillas thereto, for the reasons set forth foregoing
memorandum, IT ISHEREBY ORDERED that the motion of defendant to exclude evidence
concerning the design and installation of the nip-point barrier installed by Pennfield Farms on the
Stork-Gamco DTC-4200 machines after the accident involving Padillas offered for the purpose
of proving a defect in the design of the Stork-Gamco DTC-4200, or for the purpose of
demonstrating an aternative design, is GRANTED, and such evidence shall not be offered by
testimony, photos, drawings, or otherwise, unless expressly permitted by the provisions of this

Order, the accompanying memorandum, and further Order of this Court.

LOWELL A.REED, JR., SJ.



