IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVE ATUAHENE, AGNES ATUAHENE,
F. A, MANAGEMENT GROUP I NC., and
AYERS BEVERAGE CO., | NC

V.
CIVIL ACTI ON
SHERMVET | NDUSTRI ES, | NC., PENSKE
TRUCK LEASI NG CO., L.P., TRAVELERS:
PROPERTY & CASUALTY INS. CO, JANE
AND JOHN DCES, individually and as :
of ficers of PENNDOT, PENNDOT, MARC :
SHERVAN, PHI LI P SHERMVAN, LI LYAN :
SHERVAN, GORDON FI NNERTY, JOHN :
TOOLAN, TOOLAN ASSCCS., M CHAEL : NO. 99- 896
EAGAN, LOU S CHEEK, TOOLAN, EGAN, :
YANNI & GARTNER, and JOHN AND JANE :
DOES, enpl oyees of Shernet |ndus.,
Inc., Penske Truck Leasing Co.,
Travel ers Property & Casualty Co.
PENNDOT, and Tol | an, Egan, Yanni & :
Gart ner :

MEMORANDUM

WALDMAN, J. Septenber 7, 2000
Plaintiffs are Steve and Agnes Atuahene and two
busi nesses which they own. They assert a laundry list of clains
including civil rights clainms under 42 U S.C. 8§ 1981, 1983 and
1985; civil RICO clains; and, supplenental state |aw clains of
negl i gence, fraud, negligent m srepresentation, and intentional
and negligent infliction of enotional distress.
Underlying all of the clains is a March 29, 1993 car
accident in which Steve and Agnes Atuahene were allegedly
infjured. Plaintiffs filed suit to recover damages in the

Phi | adel phia Court of Conmon Pleas in March 1995 (" Atuahene |")



agai nst Uni versal Commodities Corporation a/k/a Electronics
Processi ng Conpany of Anmerica. After a jury found for the
plaintiffs at trial, the Court entered a judgnent notw thstandi ng
the verdict against themon January 19, 1999. That judgnent was
affirmed by the Superior Court on January 31, 2000.

In July 1998, plaintiffs filed another action in the
Phi | adel phia Court of Conmmon Pl eas for damages all egedly
sustained as a result of tortious conduct by the current
def endants arising out of the sane 1993 autonobil e acci dent
("Atuahene 11"). After the defendants filed notions to dismss
the conplaint, plaintiffs abandoned their clains and agreed to
di sm ssal of their conplaint.

Plaintiffs then conmmenced this action, asserting nost
of the sane clains as they did in Atuahene Il. 1In so far as the
court can discern, all of the clains asserted arise fromthe
March 1993 car accident and are predi cated on def endant Sher net
| ndustries' alleged fraudul ent acquisition of driving privileges
and i nsurance in Pennsylvania and an all eged schene by defendants
to prevent plaintiffs fromrecovering damages for the injuries
they sustained as a result of that accident.

M. Atuahene has been a frequent litigant in this
District as well as the Pennsylvania state courts. He has filed
at least ten lawsuits in this District over the past several
years using different variations of his name, including Stephen

Frempong- At uahene, Steven Atuahene and Steve Frenpong- At uahene.



A col | eague recently observed that M. Atuahene “has
waged a war of harassment in the courts of the Eastern District
of Pennsyl vani a agai nst many private and public entities on the
basis that those entities sonehow wonged him his famly or his
busi ness enterprises” and in so doing “puts forth frivol ous | egal

argunents in equally frivolous |awsuits that are vexatious and

abusive of the judicial process.” Frenpong-Atuahene v. City of

Phi | adel phia, et al., 2000 W. 233216, *1 (E.D. Pa. Feb. 24,

2000). After concluding that plaintiff's “objective is not
justice but harassnent,” the Court in that case enjoined
plaintiff fromfiling further lawsuits w thout prior Court

approval . See Frenpong- Atuahene, 2000 W. 233216 at *3.

The clains pled in the instant action, as well as
plaintiffs’ continuing disregard of procedural requirenents
including the duty to serve all papers when they are filed, are
entirely consistent with those observations. As this case was
filed prior to entry of the injunction, however, the court wll
entertain and adjudicate it on the nerits.

Plaintiffs allege that in August 1992 Sher net
| ndustries and Marc Sherman entered into a | easing contract with
Penske Truck Leasing Co. Because of the high cost of insurance
in New Jersey where Shernet |ndustries and Marc Sherman were
residents, M. Sherman m sl ed PennDot and an insurer to believe
that he lived in Pennsylvania and that Shernet |ndustries

operated in Pennsylvania. Travelers provided Shernmet |ndustries



I nsurance cover age. PennDOT provided a vehicle registration to
Shernmet Industries and licensed it to drive the vehicle invol ved
in the accident in Pennsylvania. The vehicle was |leased to
Shernet Industries and used by El ectronic Processing Corporation
of America (“EPCA’), in which Marc Sherman and his father Philip
were officers.

On March 29, 1993, a Shernet |ndustries vehicle
collided with a car driven by plaintiff Agnes Atuahene in which
St eve Atuahene was a passenger, causing plaintiffs to suffer
personal injuries. Plaintiffs essentially allege that defendants
conspired to conceal the identity of the owner of the vehicle and
to thwart plaintiffs’ lawsuit to recover damages by engaging in
deceptive and dilatory litigation techniques. Plaintiffs allege
t hat defendants engaged in this activity because of the
At uahenes’ race and national origin.

Plaintiffs have sued Shernet |ndustries as the |essee,
and Penske as the owner-lessor, of the vehicle which allegedly
caused the 1993 accident. They have sued the three Shermans who
are officers of Shernet, Gordon Finnerty who operated the | eased
vehicle at the tine of the 1993 accident and Travel ers which
insured that vehicle. They have sued PennDOT and “John Doe”
officials of that agency for permtting the vehicle to be
regi stered and operated in the Conmonweal th. The ot her
defendants are | awers who represented the defendant in

At uahene |.



Many of the defendants have not been properly served
W th process and no good cause has been shown therefor. The 120
day period for service provided in Fed. R Cv. P. 4(m has |ong
expired, as has the extension of tine to effect service granted
to plaintiffs by order of July 7, 1999. These defendants are
t he Shermans, Shernet |ndustries, Gordon Finnerty, John Tool an,
Tool an Associ ates, Vickie Gehr and Louis Cheek. The clains
agai nst these defendants are thus subject to dism ssal pursuant
to Rule 4(m. There also are no factual allegations in the
actual body of the anended conpl ai nt agai nst John Tool an, Tool an
Associ ates, Louis Cheek, Vickie Gehr or John and Jane Does.

The def endants who have been served have noved to
dismss for failure to state a cogni zable claimand on statute of
limtations grounds. By order of this date, the court has
grant ed def endant PennDOT's Motion to Dism ss. The court now
addresses the notions of defendants Penske Truck Leasing Co.,
Travel ers Property & Casualty, M chael Egan and Tool an, Egan,
Yanni & Gartner.

Plaintiffs’ 8§ 1981 claimis predicated on defendants’
refusal to settle Atuahene | and on their filing of “frivol ous”
nmotions in that case which plaintiffs assert occurred because the
At uahenes “are blacks from Africa.” There are no factual
al l egations fromwhich one may find that any defendant settled
any conparable lawsuit involving white claimnts. Two state

courts determned that plaintiffs were in fact not entitled to



any conpensation in Atuahene |I. The only defense notions filed
of record in that case were a notion to conpel plaintiffs to
respond to discovery requests which was granted; a notion for
sanctions against plaintiffs which was granted; a notion to
preclude testinony by plaintiffs for failure to provide discovery
whi ch was deni ed but not before the Court granted defendants’
nmotion for |eave to depose plaintiffs before comencenent of a
trial; a nmotion for judgnment on the pleadings or summary judgnent
whi ch was deni ed; and a notion for judgnent n.o.v. which was
granted. Even assuming that sone or all of these notion were
“frivolous” although four of the six were granted, 8 1981 does
not enconpass the filing by a party to a lawsuit of typical
nmotions for resolution by a court. 1In any event, there are no
factual allegations fromwhich one may find that any defendant
litigated any conparabl e case involving white claimants any
differently.

Plaintiffs’ 8§ 1983 claimis predicated on a deprivation
of property w thout due process and a denial of equal protection
of the laws. The property of which they were all egedly deprived
was conpensation for damages flowing fromthe 1993 accident. |t
is axiomatic that a § 1983 claimmay properly be asserted only

agai nst a party acting under color of state law. See Stephens v.

Kerrigan, 122 F.3d 171, 183 (3d Cir. 1997). One cannot find from
plaintiffs’ allegations that they were deprived of any

constitutional right by a defendant acting under col or of |aw



Plaintiffs were also afforded due process. They were provi ded by
the state with an opportunity to adjudicate their clains in the
courts of |aw of the Commonweal t h.

In asserting their § 1985 claim plaintiffs nerely
recite the statute verbatimand state that this is what
defendants did. They do not allege any specific conduct which
deni ed them equal protection or equal privileges and imunities
because of race. They suggest that sone defendants col | aborated
fraudulently to obtain Pennsylvania driving privileges and
i nsurance for Shernet, and that others knew or shoul d have known
this had occurred. |If so, this clearly had nothing to do wth
intentional racial discrimnation. At the tinme the driving
privileges and i nsurance were obtained, clearly no defendant
i ntended that the operator of a Shernet vehicle collide wth
anot her vehicle occupied by plaintiffs, by any black person or by
persons of any race.

Plaintiffs assert civil RICO clains against the
Sher mans, Shernet |ndustries, Travelers and Penske. The all eged
enterprises are Shernet |ndustries and EPCA.

I nsofar as plaintiffs seek R CO damages for pain and
suffering and nedi cal expenses occasi oned by the 1993 acci dent,
they have no standing to do so. A RICOplaintiff may recover
only for injury to his property or business. Injury to the
person, including nedical expenses, is not recoverabl e under

civil RRCO See 18 U S.C. 8§ 1964(c); CGenty v. Resolution Trust

Corp., 937 F.3d 899, 918-19 (3d Cr. 1991); Fried v. Sunguard

7



Recovery Servs., Inc., 900 F. Supp. 758, 762 (E.D. Pa. 1995); In

re O thopedic Bone Screw Products Liability Litigation, 1995 W

273600, *3 (E.D. Pa. Mar 2, 1995)(nedical expenses incurred by
plaintiffs in connection with their personal injuries cannot be
recovered under RICO.

Plaintiffs have pled no facts to show that Travel ers
conducted the affairs of the alleged enterprises. As to Penske,
plaintiffs allege only that Penske participated in the nmanagenent
and control of Shernmet by virtue of a vehicle | ease service
agreenent which obligated Penske to maintain and repair the
| eased vehicle which collided with the Atuahene vehicle in March
1993. This does not renotely show that Penske participated in

the operation or nmanagenent of Shernet’s affairs. See Reves v.

Ernst & Young, 507 U.S. 170, 185 (1993).

Plaintiffs also have failed to plead facts to show t hat
any defendant engaged in a pattern of racketeering activity. To
state a RI CO cl ai munder 88 1962(a),(b),(c) or (d), a plaintiff
must set forth a pattern of racketeering activity as defined in
18 U.S.C. 8§ 1961(1). Section 1961 provides an exhaustive |ist of
those acts which constitute predicate acts of racketeering
activity. Plaintiffs identify as the predicate acts violations
of 18 U S.C. 88 1341, 1343, 1503, 1511, 1951 and 1952; oral
m srepresent ati ons about the ownership of the Penske vehicle
| eased to Shernet; Shernmet’s m srepresentations to Penske and
Travelers that it was a Pennsyl vania, rather than New Jersey,
corporation; non-paynment of New Jersey taxes owed by EPCA;, and,

8



the filing of frivol ous defense notions and deceitful conduct in
state court during the litigation of Atuahene |

Comon | aw fraud and the filing of frivolous notions in
a state court civil action do not constitute racketeering

activity. See 18 U.S.C. 8§ 1961(1); Annulli v. Panikkar, 200 F.3d

189, 200 (3d Cir. 1999)(8 1961 does not enconpass garden-variety
state law crines, torts and contract breaches). Marc Shernman's
all eged refusal to conply with a deposition subpoena in

connection with Atuahene I, with the all eged encouragenent of

Travel ers and Penske, does not constitute a violation of

18 U.S.C. 88 1503 or 1511. Penske's registration of the subject
vehicle in Pennsylvania i nstead of New Jersey clearly woul d not
violate 18 U S.C. 88 1951 (interference with commerce by threats
or violence) or 1952 (interstate travel in aid of a business

i nvol ved in ganbling, liquor, narcotics or prostitution, bribery,
extortion or arson).

Plaintiffs have failed to set forth any predicate acts
of wire fraud. They have set forth two instances of use of the
mai |l s for a fraudul ent purpose. They all ege that Shernet
m srepresented its state of incorporation or operation in
mai lings to PennDOT and Travelers in the course of |icensing and
insuring the vehicle later involved in the 1993 accident. That
PennDOT and the insurer nay have been victinms of fraud, however,
is beside the point. Plaintiffs nust show that they were injured

as a proximate result of the predicate acts. See Holnes v. Sec.

| nvestor Protection Corp., 503 U. S. 258, 268 (1992); Callahan v.

9



AEV., Inc., 182 F. 3d 237, 261 (3d Cr. 1999) (plaintiff cannot

recover under RICO for injury flowng fromdefendant’s fraud upon

state agency to obtain licenses); Browne v. Abdel hak, 2000 WL

1201889, *5 (E.D. Pa. Aug. 23, 2000) (plaintiff’s allegation that
his injury nerely flows frompredicate acts ained at third party
i nsufficient).

Plaintiffs have also failed to set forth a series of
predi cate acts extendi ng over a substantial closed period of tine
or conduct which by its nature projects into the future the
threat of repetition as required to establish a “pattern” of

racketeering activity. See HJ. Inc. v. Northwestern Bell Tel.

Co., 492 U S. 229, 241-42 (1989); U.S. v. Pelullo, 964 F.2d 193,

209 (3d Gr. 1992); @urfein v. Sovereign G oup, 826 F. Supp. 890,

915 (E.D. Pa. 1993). The only validly pled predicate conduct is
a set of mailings by Shernet to PennDOT and an insurer during a
very brief period in the sumer of 1992 which can reasonably be

characterized only as “isolated events.” See HJ. Inc., 492 U S

at 240. This alleged conduct al so occurred beyond the four year
limtations period.

The statute of limtations for personal injury and
ot her negligence actions in Pennsylvania is two years. See 42

Pa. C.S. A 8§ 5524: Mbses v. T.N.T. Red Star Exp., 725 A 2d 792,

796 (Pa. Super. 1999). Plaintiffs negligence clains, including
the two sinply captioned “Tort,” for damages sustained in the

accident on March 29, 1993 are tine barred.
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Plaintiffs’ clainms for fraud and negli gent
m srepresentation are asserted only agai nst Marc Shernman and
Shernet Industries who have not been served. It nay be noted,
however, that these clains too are tinme barred.

Fraud and negligent m srepresentation clains are
subject to a two year statute of limtations. See 42 Pa. C S A

§ 5524(7); Algrant v. Evergreen Valley Nurseries Ltd.

Partnership, 126 F.3d 178 (3d Cr. 1997)(comon | aw fraud);

Jordan v. SmthKline Beecham Inc., 958 F. Supp. 1012, 1026 (E. D

Pa. 1997)(negligent m srepresentation). These clains are

prem sed on the all eged m srepresentati ons by Shernmet to PennDOT
and the insurer in registering and insuring the vehicle involved
in the March 1993 accident, and Shernet’s all eged deception
regardi ng ownership of the vehicle. Plaintiffs acknow edge that
Penske titled the vehicle in Pennsylvania and that they had the
license plate and VIN nunber in 1993. They have alleged no facts
to show that they could not have tinely ascertai ned pertinent

i nformati on about the ownership and | easing of the vehicle with
the exercise of due diligence or that they were unaware of

Uni versal’s position regarding control of the vehicle by Decenber

1, 1995 when it filed an answer in Atuahene |. See @Qurfein, 826

F. Supp. at 9109.
Plaintiffs also do not plead a cognizable fraud claim
based on nisrepresentations to PennDOT and the insurer. See Elia

v. Erie Ins. Exchange, 581 A 2d 202, 212 (Pa. Super. 1990) (no

cause of action for fraud absent m srepresentation intended to

11



cause the plaintiff to act). See also Wstwood-Booth v. Davy-

Loewy Ltd., 1999 W 219897, *4 (E.D. Pa. Apr. 13, 1999)

(“plaintiff cannot state a claimfor fraud based on a third
party’s reliance on a m srepresentation even when it was nade to
influence the third party foreseeably to act in a manner
detrinental to the plaintiff”).

I nsofar as plaintiffs assert a claimfor negligent
infliction of enotional distress apart fromthat sustained in the
1993 accident, they have all eged no discrete physical
mani f estation of such distress necessary to sustain such a claim

See Matczak v. Frankford Candy and Chocolate Co., 136 F.3d 933,

940 (3d Gir. 1997); Doe v. Phil adel phia Community Health

Alternatives AIDS Task Force, 745 A 2d 25, 28 (Pa. Super. 2000).

Plaintiffs also have failed to state a cogni zable claimfor
intentional infliction of enotional distress as none of the
conduct alleged was renotely “so outrageous in character, and so
extrene in degree, as to go beyond all possible bounds of

decency, and to be regarded as atrocious, and utterly intol erable

inacivilized society.” See Bedford v. Southeastern Pa. Trans.

Auth., 867 F. Supp. 288, 297 (E.D. Pa. 1994); Hoy v. Angel one,

720 A 2d 745, 754 (Pa. 1998); Kazatsky v. King David Menori al

Park, Inc., 527 A 2d 988, 991 (Pa. 1987); Brezenski v. Wrld

Truck Transfer, Inc., 755 A 2d 36, 45 (Pa. Super. 2000).

Plaintiffs have failed to plead viable clains.
Accordi ngly, defendants’ notions will be granted. The clains
asserted agai nst the unserved defendants will be di sm ssed

12



W t hout prejudice, consistent with Rule 4(m.

Thi s does not, however, nean that plaintiffs may freely
reassert these clains in a new acti on upon proper service of
process. Plaintiffs should be mndful of Fed. R GCv. P. 11
whi ch provides for nonetary and ot her sanctions for filing
pl eadi ngs for purposes of harassnment or containing legally or
factually unwarranted clains. Plaintiff Steve Atuahene, of
course, nust also heed the injunction regarding further filings
inthis District entered agai nst hi mand any party acting at his

behest entered by the court in Frenpong-Atuahene v. Gty of

Phi | adel phi a on February 24, 2000.

An appropriate order, consistent with the foregoing,

will be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEVE ATUAHENE, AGNES ATUAHENE,
F. A, MANAGEMENT GROUP I NC., and
AYERS BEVERAGE CO., | NC

V.
CIVIL ACTI ON
SHERMET | NDUSTRI ES, | NC., PENSKE
TRUCK LEASING CO., L.P., TRAVELERS :
PROPERTY & CASUALTY INS. CO, JANE :
AND JOHN DCES, individually and as :
of ficers of PENNDOT, PENNDOT, MARC :
SHERVAN, PHI LI P SHERMVAN, LI LYAN :
SHERVAN, GORDON FI NNERTY, JOHN :
TOOLAN, TOOLAN ASSCCS., M CHAEL : NO. 99- 896
EAGAN, LOU S CHEEK, TOOLAN, EGAN, :
YANNI & GARTNER, and JOHN AND JANE :
DOES, enpl oyees of Shernet I|ndus.,
Inc., Penske Truck Leasing Co.,
Travel ers Property & Casualty Co.
PENNDOT, and Tol | an, Egan, Yanni & :
Gar t ner :

ORDER

AND NOW this day of Septenber, 2000, upon
consideration of the Motions to Dismss Plaintiffs’ Anmended
Conplaint filed by defendant Penske Truck Leasi ng Conpany (Doc.
#25) and defendants Travelers Property & Casualty | nsurance
Conpany, M chael Egan and Tool an, Egan, Yanni & Gartner (Doc.
#26), consistent with the acconpanyi ng nenorandum | T IS HEREBY
ORDERED t hat said Mdtions are GRANTED and accordingly all clains
agai nst these defendants in this action are DI SM SSED; all clains
in this action against Shernet Industries, its John and Jane Doe
enpl oyees, Marc Sherman, Philip Sherman, Lilyan Sherman, Gordon
Fi nnerty, John Tool an, Tool an Associ ates, Vickie Gehr and Louis

Cheek are DI SM SSED wi t hout prejudice pursuant to Fed. R Cv. P.



4(m; and, all clains against PennDOT and its Jane and John Doe
of ficers having al so been dism ssed by separate order of this

date, the above civil action is term nated.

BY THE COURT:

JAY C. VWALDMAN, J.



