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MEMORANDUM

Padova, J. August , 2000

Plaintiff, Dr. Kate Osuala, brings this action for racial discrimination and retaliation under
Title VII of the Civil Rights Act of 1964 (“Title VII"), asamended, 42 U.S.C.A. 88 2000e - 2000e-
17. Plaintiff allegesthat she wasterminated from her position with Defendant Community College
of Philadelphiaas aresult of racial and national origin discrimination and in retaliation for raising
complaintsof discrimination. Beforethe Court isDefendant’ sMotion for Summary Judgment. For
the reasons that follow, the Court will grant Defendant’ s Motion.

l. BACKGROUND!

Dr. Kate Osualaisan African-American woman born in Nigeria. She commenced work for
Defendant as General Services Librarian on April 1, 1994. (Pl. Mem. at 4.) She worked for
Defendant in this capacity until she was terminated in February 1998. (ld. at 6.)

Throughout her term of employment, Plaintiff’ s professional competence asalibrarian was

The following summary is based on the evidence of record viewed in the light most
favorable to Plaintiff, the nonmoving party, as required when considering a motion for summary
judgment. Carnegie Mellon Univ. v. Schwartz, 105 F.3d 863, 865 (3d Cir. 1997).




never at issue. Rather, beginning shortly after she began work, problems developed in Plaintiff’s
relationship with library personnel. Plaintiff assertsthat these problems stemmed from Defendant’ s
discriminatory focus on Plaintiff’ scultureand national origin. (Pl. Mem. at 1-2.) Defendant insists
that conflictsresulted from Plaintiff’ sunprofessional, rude, and insubordinatebehavior. (Def. Mem.
at 2.) Executive Director of Library Services Joan Johnson (“Ms. Johnson”) and Plaintiff’s
immediate supervisor Jerry Fedorijczuk (“Mr. Fedorijczuk™) met with Plaintiff on several occasions
and sent several memorandato her between 1994 and October 1996 (1d. at 6-7), but the relationship
between Plaintiff and her supervisors continued to deteriorate.

On or before October 1996, Plaintiff sent amemorandum to her Union representative, Rick
Bojar, complaining of discriminatory treatment. (Pl. Ex. 6, Fedorijczuk Test. at 953.) On November
19, 1996, Ms. Johnson issued aformal written warning to Plaintiff, threatening disciplinary action
should Plaintiff engage in further unprofessional conduct. (Def. Ex. E at 24, Johnson Mem.) On
December 2, 1996, Plaintiff filed a grievance with her Union, aleging race and nationa origin
discrimination. (Def. Ex. E at 32-33, Osuala Grievance.)

Plaintiff contendsthat further discriminatory treatment followed, inretaliation for filing this
grievance. (Pl. Mem. at 6.) According to Defendant, Plaintiff’s conduct remained unprofessional
and inappropriate. (Def. Mem. at 8.) Findly, in March 1997, Ms. Johnson recommended non-
renewal of Plaintiff’s appointment to Defendant. (Def. Ex. E at 53, Johnson Mem.) Accepting this
recommendation, Defendant President Frederick W. Capshaw, Ph.D. gave Plaintiff a terminal
appointment for the 1997-1998 academic year. (Id. at 55, Capshaw Letter to Pl.) In September
1997, Defendant Vice President for Academic AffairsRonald A. Williams, Ph.D. notified Plaintiff

that she would not be reappointed for the 1998-1999 academic year. (Id. at 105, Williams Letter to



Pl.) Dr. Williamssuspended Plaintiff effective February 12, 1998, for theremainder of the academic
year, and she has not worked for Defendant since that date. (I1d. at 227, Williams Letter to Pl.)

Arbitration hearingswere held on Plaintiff’ sgrievances pursuant to the Collective Bargaining
Agreement (“CBA”) between Plaintiff’s Union and Defendant. These proceedingstook place over
twelve days between June 1998 and March 1999. (Def. Ex. A, Arbitration Op. at 1.) Arbitrator
Walter J. Gershenfeld issued his opinion on September 7, 1999. (1d.) The opinion found no
discriminatory action by Defendant, and that Plaintiff’s dismissal wasfor just cause. (I1d. at 29-30.)
However, the Arbitrator awarded $1,000 to Dr. Osuala for Defendant’s procedura errors in the
March 1997 notice of non-renewal. (Id. at 30.)

Plaintiff filed the instant Complaint on January 7, 2000. Defendant moved for summary
judgment on June 13, 2000. The matter is now fully briefed and ready for decision.

. LEGAL STANDARD

Summary judgment “shall be rendered forthwith if the pleadings, depositions, answers to
interrogatories, and admissionsonfile, together with affidavits, if any, show that thereisno genuine
issue as to any material fact and that the moving party is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(c). An issueis “genuine’ only if there is sufficient evidence with which a

reasonablejury could find for the non-moving party. Andersonv. Liberty Lobby, Inc., 477 U.S. 242,

248 (1986). Furthermore, bearing in mind that all uncertainties are to be resolved in favor of the
nonmoving party, afactual disputeisonly “materia” if it might affect the outcome of the case. 1d.
A party seeking summary judgment always bears the initial responsibility of informing the district
court of the basis for its motion and identifying those portions of the record that it believes

demonstrate the absence of agenuineissue of material fact. Celotex Corp. v. Catrett, 477 U.S. 317,




322 (1986). Wherethe non-moving party bearsthe burden of proof on aparticular issue at trial, the
movant’s initial Celotex burden can be met ssmply by “pointing out to the district court that there
is an absence of evidence to support the non-moving party’s case.” 1d. at 325. After the moving
party has met itsinitial burden, summary judgment is appropriate if the non-moving party failsto
rebut by making afactual showing “sufficient to establish an element essential to that party’s case,
and on which that party will bear the burden of proof at trial.” Id. at 322.
1. DISCUSSION

Defendant moves for summary judgment on four grounds: (1) that Plaintiff’s claims are
waived under thetermsof her Union’sCBA; (2) that Plaintiff’s claims are barred by the doctrine of
issuepreclusion; (3) that Plaintiff cannot make out aprimafacie case of discrimination or retaliation;
and (4) that even assuming aprimafacie case, Plaintiff cannot show that Defendant’ sproffered non-
discriminatory reasonsfor adverse employment decisionswere pretextual. The Court will examine
each basis for Defendant’s Motion in turn.

A.  Waiver

The CBA between Plaintiff’s Union and Defendant contains both an anti-discrimination
clauseand agrievance procedure. Thegrievance procedure providesfor binding arbitration to settle
all complaintsallegingviolationof the CBA, including discrimination complaints. Defendant argues
that Plaintiff has waived her right to a judicia forum under the CBA’s arbitration and
antidiscrimination clauses. (Def. Mem. at 14.) For the reasons that follow, however, the Court
concludesthat theinstant CBA does not serve asaclear and unmistakable waiver of Plaintiff’ sright
to bring a statutory discrimination claim in federal court.

In 1974, the Supreme Court held that “there can be no prospective waiver of an employee's



rightsunder TitleVII.” Alexander v. Gardner-Denver Co., 415 U.S. 36, 51 (1974). Revisiting the

issuein 1991 in light of trends favoring the use of arbitration to resolve disputes, the Court found
that a statutory claim could be the subject of an enforceable binding arbitration agreement. Gilmer

V. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991). Gilmer, however, involved anindividually

executed agreement, not awaiver pursuant to a union-negotiated CBA. Id.

In 1998, the Court addressed whether a CBA arbitration clause could waive an employee’s

right to ajudicial forum in an employment discrimination claim. Wright v. Universal Maritime

Service Corp., 525 U.S. 70 (1998). The Wright Court found that while ageneral arbitration clause
in a CBA could not walve a statutory discrimination claim, a specific, “clear and unmistakable’
waiver might beenforceable. 1d. at 79-81. However, becausethewaiver in Wright did not meet this
exacting standard, the Court declined to reach the question of whether an appropriate waiver would
indeed be enforceable. |d. at 82.2

Intheaftermath of Wright, aNew Y ork district court found aCBA waiver of astatutory right

“clear and unmistakable,” and therefore, enforceable. Clarke v. UFI, Inc., 98 F. Supp. 2d 320
(E.D.N.Y. 2000). TheClarke Court reached this conclusion regarding claims of sexual harassment
and retaliation because the CBA contained both a specific clause prohibiting sexual harassment and
agrievance procedurethat prescribed binding arbitration to settle claimsunder thesexual harassment

clause. 1d. at 332. On the other hand, a court in this district, abeit in a decision issued severd

?In finding the Wright CBA too general to waive statutory rights, the Supreme Court
noted that it contained “no explicit incorporation of statutory antidiscrimination requirements.”
Id. at 80. The arbitration clause in Wright generally provided for arbitration of “[m]atters under
dispute,” but the remainder of the CBA contained no specific antidiscrimination provision. 1d.
Thus, the Supreme Court did not quantify the amount of statutory language a CBA must contain
to qualify asa“clear and unmistakable” waiver.
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months before Wright, expressed doubts that Congress intended to permit a CBA to waive an

individual employee’ srightsto select afederal judicial forum under Title VII. Equal Employment

Opportunity Commission v. Pathmark Inc., No. Civ. A. 97-3994, 1998 WL 57520, at *4 (E.D. Pa.

Feb. 12, 1998). The only United States Court of Appeals for the Third Circuit (“Third Circuit”)
opinion to address this issue found a CBA enforceable to waive statutory discrimination claims
where “the language of the collective bargaining agreement . . . explicitly provide[d] for the

mandatory arbitration of statutory discrimination clams.” Martin v. Dana Corporation, 114 F.3d

421, 1997 WL 313054, at *9 (3d Cir. June 12, 1997), withdrawn, 114 F.3d 421 (1997), vacated, 114

F.3d 428 (1997), rev’'d, 135 F.3d 765 (1997).> The divided Martin opinion, however, was

subsequently vacated by the Third Circuit. Martin v. Dana Corporation, 135 F.3d 765 (3d Cir.

1997). Therefore, it hasno precedential value. Themajority view among the Circuit courtsremains
that mandatory arbitration clauses in CBASs are unenforceable for statutory discrimination claims.

See Jacob E. Tyler, Mandatory Arbitration of Discrimination Claims Under Collective Bargaining

Agreements: The Effect of Wright, 4Harv. Negotiation L. Rev. 253, n.69 (1999) (discussing the split
among Circuit courts on thisissue).

Defendant arguesthat theinstant CBA conta nsaspecific anti-discrimination clause, aswell
as a grievance and binding arbitration provision. Because any complaint alleging violation of the

CBA comesunder the grievance procedure, which includes binding arbitration, Defendant contends

*The Martin CBA provided:
Any and all claims regarding equal employment opportunity
provided for under this Agreement or under any federal, state or
local fair employment practice law shall be exclusively addressed
by an individual employee of the Union under the grievance and
arbitration provisions of this Agreement.



that all discrimination claims, including statutory claims, areexplicitly subject to binding arbitration.
Relying heavily on Clarke, Defendant thus concludesthat theinstant CBA meetsthe Wright Court’s
requirements for a* clear and unmistakable” waiver of the right to ajudicia forum, and therefore
should be enforced. The Court does not agree.
The anti-discrimination clause in the instant case, Article IV (A) of the CBA, states that:
Neither the Board nor the Federation shall discriminate against any Employee
because of race, creed, color, national origin, sex, age, marital status, sexual
orientation or membership in (or lack thereof) or activities on behalf of the
Federation or any other organization or for any other reason violative of law.
(Def. Ex. K at 7.) The grievance procedure, Article XXII, declares that:
A grievanceis an allegation or complaint that there has been abreach, violation . .
. or a deviation from, the terms of this Agreement or of any policy, practice, or
procedure which relates to wages, hours, or working conditions.
(Def. Ex. K at 84.) The grievance procedure further provides that if the parties cannot resolve a
grievancethey may “ submit thematter . . . for binding arbitration,” and “the decision of thearbitrator
shall be final and binding upon the parties. . .” (Id. at 86). Thus, in order to conclude that all
discrimination claims are subject to binding arbitration, these clauses must be read together. This
was the approach taken by the Clarke Court, which this Court understands to have determined that
a CBA which recites discrimination claims and also contains a grievance procedure prescribing
binding arbitration for such claimssufficiently meetsthe clear and unmistakabl e standard of Wright.
ThisCourt departsfrom the Clarkerationale. Rather, this Court concludesthat in order to constitute
a clear and unmistakable waiver, a CBA must explicitly cover federal statutory claims and must

contain clear and unmistakable waiver language. The instant CBA falls far short of these

requirements. There is no clause in the instant CBA comparable to that in Martin explicitly



providing that all statutory claims shall be exclusively addressed through binding arbitration. Nor
doesthisCBA contain aprovision explicitly stating that the employee agreesto arbitrateal | statutory
discrimination claims, and waives any later right to ajudicial forum. Any waiver of statutory rights
here is at best implicit, rather than explicit. Thus, even if the law would allow a “clear and
unmistakable” CBA waiver of statutory discrimination claimsto be enforced, the Court concludes
thatthis waiver does not meet the Wright standard. Therefore the Court will not grant summary
judgment based on this threshold issue.

B. Issue Preclusion

Defendant next contends that Plaintiff’s claims are precluded from relitigation because the
issues were already decided in the previous arbitration.
Issue preclusion, also known as collateral estoppel, prevents parties from relitigating issues

that have been adjudicated previously on their merits. Witkowski v. Welch, 173 F.3d 192, 198 (3d

Cir. 1999). The requirements for applying the doctrine of issue preclusion are: (1) that the issue
previously decided isidentical with the one later presented; (2) that there was afina judgment on
the merits; (3) that the party against whom issue preclusion is asserted was aparty or wasin privity
with the party to the prior adjudication; and (4) that the party against whom issue preclusion is
asserted had afull and fair opportunity to litigate the issue in question in the prior adjudication. Id.
at 199. However, the* application of collateral estoppel from arbitral findingsisamatter within the

broad discretion of thedistrict court.” Gilesv. City of New Y ork, 41 F. Supp. 2d 308, 313 (S.D.N.Y.

1999) (quoting Universal Am. Barge Corp. v. J-Chem, Inc., 946 F.2d 1131, 1137 (5th Cir. 1991)).

Thus, “[i]ssue preclusion based on aprior arbitration is permissible, but not mandatory.” Id.

The arbitrator in the instant case addressed a charge of discrimination, but this charge was



not clearly delineated as a statutory claim under Title VII. (Def. Ex. A. a 2.) Moreover, the
arbitration did not specifically address aretaiation clam. (Id.) Thus, the claims Plaintiff presents
to this forum are not clearly identical with those addressed in the arbitration proceeding. Under
these circumstances, the Court declines to exercise its discretion to apply the doctrine of issue
preclusion to Plaintiff’s claims.

C. Prima Facie Case

In the absence of direct evidence of discrimination, the burden shifting paradigm of

McDonnell Douglas Corp. v. Green, 411 U.S. 792 (1973) appliesto aTitle VII case. The United

States Court of Appealsfor the Third Circuit (“Third Circuit”) interpreted the McDonnell Douglas

approach in the context of summary judgment motions in Fuentes v. Perskie, 32 F.3d 759 (3d

Cir.1994).

Fuentes dictates that the plaintiff bears the initial burden of establishing a primafacie case
of employment discrimination. Fuentes, 32 F.3d at 763. If the plaintiff makes a prima facie
showing, the burden of production then shifts to the defendant “to articulate some legitimate,
nondiscriminatory reason for the employer's rejection.” Id. (citation omitted). The defendant
satisfiesthisburden “ by introducing evidence which, taken astrue, would permit the conclusion that
there was a nondiscriminatory reason for the unfavorable employment decision.” Id. If the
defendant carriesthisrelatively light burden by articul ating alegitimatereason, however, “theburden
of production rebounds to the plaintiff, who must now show, by a preponderance of the evidence,
that the employer’s explanation is pretextual.” 1d.

() Racia and National Origin Discrimination

In McDonnell Doudlas, afailure-to-hire case, the Supreme Court outlined afour-prong test




aplaintiff must meet to establish aprimafacie case of discrimination: (i) that she was a member of
a protected class; (ii) that she was otherwise qualified for the position; (iii) that, despite her
gualifications, shewasrejected; and (iv) that, after her rejection, the position remained open and the

employer continued to seek applicants of the plaintiff’s qualifications. McDonnell Douglas, 411

U.S. a 802. Inacaseof discriminatory discharge, the Third Circuit interpreted the fourth prong to
require the plaintiff to show that she was discharged under circumstances that give rise to an

inference of unlawful discrimination. Pivirotto v. Innovative Systems, Inc., 191 F.3d 344, 357 (3d

Cir. 1999). While common circumstances giving rise to an inference of unlawful discrimination
include the morefavorable treatment of similarly situated colleagues outside of the relevant classor

the replacement of aplaintiff by someone outside her protected class, the Pivirotto Court explicitly

stated that a plaintiff can make out a prima facie case even without demonstrating such
circumstances. 1d. Nevertheless, the plaintiff still “must prove by a preponderance of the evidence
that a primafacie case of discrimination exists. It does not suffice to suggest the mere possibility

of discrimination.” Bullock v. Children’s Hospital of Philadelphia, 71 F. Supp. 2d 482, 490 (E.D.

Pa. 1999).

In the instant case, the parties agree that Plaintiff meets the first three prongs of the prima
facie test. Sheis a Nigerian born African-American woman who was qualified for the job from
which she was terminated by Defendant. The parties disagree about the fourth prong. Because
Plaintiff fails to present evidence that she was terminated under circumstances giving rise to an

inference of discrimination, the Court finds that she fails to establish a primafacie case.*

“The Court notes that both parties misstate the applicable fourth prong. Defendant
incorrectly argues that Plaintiff must show that “ other employees not in the protected class were
treated more favorably.” (Def. Mem. at 25.) Plaintiff erroneously concludes that the fourth

10



Plaintiff chargesthat Executive Director of Library Services Joan Johnson took the* unusual
action . . . before Plaintiff even set foot upon defendant’s campus’ of directing “the Library
personnel to focus upon Plaintiff’ s different national origin visavie([sic] theirs.” (Pl. Mem. at 9.)
She accuses Ms. Johnson of acting “with such animus to adversely effect the terms and conditions
of Plaintiff’s employment.” (Id.) Had Plaintiff substantiated these charges, a prima facie case
clearly would be established. However, in support of her contention, Plaintiff submitsthefollowing
memorandum from Ms. Johnson to the library personnel:

| am happy to tell you that the position of General Services
Librarian has been filled. Dr. Kate Osuala has accepted the job and
will be starting here at the beginning of April. She will be taking
over Jerry Fedorijczuk’s former position supervising work-study
students and overseeing the Reserve and Periodical areas, aswell as
working at the Reference Desk. Jerry will continue to oversee

interlibrary Loan.

Dr. Osualaisfrom Nigeriaand comesto usfrom aposition at
the Free Library of Philadelphia.

(Pl. Ex. 1.) Themeremention of Dr. Osuala shirthplace providesno evidencethat Ms. Johnson was
focusing on Plaintiff’ snational originwith discriminatory “animus.” Thus, the Court can draw from
this memorandum no inference of unlawful discrimination.

Plaintiff further alleges discriminatory conduct on the part of Executive Director Johnson,
Acting College President Ronald Williams, and Plaintiff’ simmediate supervisor Jerry Fedorijczuk.
Anoveral review of the arbitration hearing and deposition testimony provided by Plaintiff failsto

support these allegations.®

prong “does not have to be present to make out a primafacie case.” (Pl. Mem. at 9.)

*The Court notes that Plaintiff provides no specific citations in support of her charges.
Rather, she supports her specific charges of discriminatory conduct with global citations to

11



Plaintiff asserts that Ms. Johnson “admitted” [Plaintiff’s emphasis] that she took no
disciplinary action against white and non-African immigrant library employees for “the same type
of alegedly rude and confrontational behavior for which she disciplined Plaintiff and for which she
recommended the firing of Plaintiff.” (Pl. Mem. at 10.) Plaintiff further asserts that Ms. Johnson
admitted “that no other Librarian was disciplined for what turned out to be anonymous/fictitious
student complaintsexcept for Plaintiff.” (Pl.Mem. at 11.) Incontrast with these assertions, nowhere
in Ms. Johnson’ stestimony does she state that “fictitious’ student complaints were actually used to
buttress the case for termination of Plaintiff. Moreover, rather than indicating that non-African
librarians were not disciplined for the same conduct exhibited by Plaintiff, Ms. Johnson states, “|
have never, in my experiencein thelibrary, had thelevel or degree of student complaints| have had
about Dr. Osuala.” (Pl. Ex. 4, Johnson Test. at 507-08.) She acknowledges receiving occasional
complaints about other librarians, but clearly emphasi zes that complaintsabout Dr. Osualawerefar
greater in number and significance than those about any other librarian. Thus, because no other
librarian’ s conduct approached that of Dr. Osuala, Defendant’ sfailure to discipline other librarians

does not create an inference of discrimination. See St. Hilairev. The Pep Boys -- Manny, M oe and

Jack, 73 F. Supp. 2d 1366, 1371 (S.D. Fla. 1999) (stating that in determining whether similarly
situated emplgees are more favorably treated, “the quantity and quality of the comparator’'s

misconduct [ must] benearly identica to prevent courtsfrom second-guessing employers' reasonable
decisions and confusing appleswith oranges’). Other allegations about the failure of Ms. Johnson

tosimilarly disciplinethelibrary “ classified staff” areinapposite. These employeeswere Plaintiff’s

approximately 80 pages of Ms. Johnson’s testimony at the arbitration hearings, approximately 50
pages of Dr. Williams' deposition testimony, and approximately 75 pages of Mr. Fedorijczuk’s
arbitration hearing testimony.

12



subordinates, and therefore not similarly situated to Dr. Osuala.

Plaintiff similarly makes sweeping conclusions about Dr. Williams' testimony, without
providing a specific supporting citation: “Dr. Williams admits he had evidence of other Librarians
at defendant engaging in the same behavior for which Plaintiff was fired yet who were not
disciplined. ..” (Pl. Mem. at 11.) Dr. Williams, like Ms. Johnson, acknowledged that there were
complaintsabout other librarians. (Pl. Ex. 5, Williams Depo. at 63-68.) Nowherein hisdeposition,
however, does he say that these librarians were engaging in the same behavior for which Plaintiff
wasfired. Instead, Dr. Williamstestified that he never received a similar number of complaints of
unprofessional, insubordinate conduct about any other librarian. (Def. Reply, Ex. A, WilliamsDepo.
at 74-75.) Rather than resulting merely from isolated complaints of rude behavior, Dr. Williams
described Dr. Osuala sfiring as stemming from her refusal to take direction from her supervisors,
which resulted in a*“state of anarchy” inthelibrary. (1d. at 22.) Plaintiff apparently contends that
all complaints of “rude behavior” mandate the same discipline by employers regardless of the
specific nature of the behavior and the number of occurrences in order to avoid an inference of
discrimination. The Court cannot subscribe to this conclusion. Under these circumstances,
Plaintiff’s charges of discrimination amount to no more than mere speculation. See Bullock, 71 F.
Supp. 2d at 490 (discussing the difference between speculation and inference, and concluding that
“aprimafacie case of discrimination requires more than . . . speculation”).

In support of her claim of discriminatory treatment, Plaintiff quotes Mr. Fedorijczuk as
asking her “when are you going back to Nigeria?” (Pl. Mem. at 13.) In his deposition, however,
Mr. Fedorijczuk explained,

| ... did not constantly ask her if she’ sgoing back to Africa. | did on

13



one occasion ask her during early summer if she was planning atrip

back to Nigeriabecause she had gone the summer before, strictly just

conversational things.
(Def. Ex. C, Fedorijczuk Depo. at 724.) When he learned that she took offense to the comment, he
apologized. (Id. a 725.) Thus, Plaintiff has not shown that this comment was motivated by
discriminatory animus. Moreover, Mr. Fedorijczuk’ s deposition showsthat the comment was made
sometime prior to August 1996, at least seven months before Plaintiff received notice of non-
renewal. (Id. at 724.) Regardless of the speaker’ sintent, this exchange took place too long before

Plaintiff’ sterminationto by itself establish discharge under circumstancesgiving riseto aninference

of discrimination. See Ezold v. Wolf, Block, Schorr and Solis-Cohen, 983 F.2d 509, 545 (3d Cir.

1992) (concluding that “[s]tray remarks by non-decisionmakers or by decisionmakers unrelated to
thedecision processarerarely given great weight, particularly if they were made temporally remote
from the date of decision”).

Finally, Plaintiff’ sassertionthat her position“isnow split between 2-3 employeesnot within
her protected class,” if substantiated, could establish the fourth prong of the primafacietest. (Pl..
Mem. at 4,16.) Plaintiff, however, provides as her only documentation for this claim, a collection
of approximately fifty W-2 forms of library personnel. (Pl. Ex. 19.) These forms do not establish
that Plaintiff was replaced by individuals outside her protected class. Inits Responseto Plaintiff’s
Request for Admission No. 6, Defendant asserts that an African-American woman now performs
Plaintiff’ sduties. (Def. Ex. M.) Thus, Plaintiff’ sbare assertionisinsufficient to create an inference
of discrimination.

The Court has carefully reviewed all Plaintiff’s claimsthat could possibly support thefourth

prong of the primafacie test, and concludes that she has not met her burden. However, the Court

14



will continue its inquiry and examine whether Plaintiff has provided evidence to show that
Defendant’ s proffered legitimate reasons for its actions are pretextual. Before doing so, the Court
will analyze whether Plaintiff has established a prima facie case of retaliation.
(i)  Retdiation
To establish aprimafacie case of retaliation, Plaintiff must show that: (1) she was engaged
in aprotected activity; (2) the employer took an adverse employment action against Plaintiff after

or contemporaneous with her engagement in that protected activity; and (3) a causal link existed

between the protected activity and the adverse employment actions. Quirogav. Hasbro, Inc., 934

F.2d 497, 501 (3d Cir. 1991) (citing Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d Cir. 1989)). Thus,

while timing alone may be sufficient in unusual factual situations, “the mere fact that adverse
employment action occurs after acomplaint will ordinarily be insufficient to satisfy the plaintiff’s

burden of demonstrating acausal link between thetwo events.” Robinsonv. City of Pittsburgh, 120

F.3d 1286, 1301 (3d Cir. 1997).

Defendant arguesthat Plaintiff has not established aprimafaciecaseof retaliation. Plaintiff
countershby alleging that shereceived her first formal warning about her conduct in November 1996,
one month after she complained about discriminatory treatment. (Pl. Mem. at 10.)°® Plaintiff

provides nothing further to establish acausal link between her complaint and adverse employment

®The Court notes that Plaintiff provides no specific citation for this allegation, referring
instead to this “admission” as “buried in Johnson’s Arbitration testimony.” (Pl. Mem. at 10.) In
the testimony provided, Ms. Johnson acknowledges that she issued the first written warning in
November 1996. (PI. Ex. 4, Johnson Test. at 534.) However, her testimony is unclear about
when the warning was issued in relation to Plaintiff’s written complaint of discrimination. (ld. at
543.) Mr. Fedorijczuk (who did not issue the warning) indicated that he “may have’ received a
copy of Plaintiff’s memorandum to the Union representative claiming discrimination in October
1996. (PI. Ex. 6, Fedorijczuk Test. at 953.)

15



action. To the contrary, the record shows that there had been numerous discussions with Plaintiff
about inappropriate behavior in the two years before she first complained of discrimination. (Def.
Mem. at 6-7.) While she made an informal complaint prior to the warning, she only filed aformal
grievance alleging discrimination one month after the warning, in December 1996. (Def. Ex. E at
32-33, OsualaGrievance.) Shewasnotified of non-renewal inMarch 1997, and was suspended from
employment in February 1998. The Court findsthat in thiscontext of ongoing problemslong before
her first complaint, and the length of time between the complaint and her ultimate termination, the
facts do not support a primafacie case of retaliation based on timing aone.

Finaly, Plaintiff offersthe putative* nearly 70% drop” in her salary after she complained of
discrimination as evidence of retaliation. (Pl. Mem. at 3.) However, as Defendant points out, the
reduction in Plaintiff’s 1998 annual earnings actually occurred because she was terminated from
employment after working for only two monthsin 1998. (Def. Reply at 3.) Dr. Williams' letter
suspending Plaintiff documents that she received her salary through March 31, 1998. (Id., Ex. B.)
Thus, Plaintiff’s 1998 earnings were reduced compared with 1997 because of her termination, not
because of any reductioninsalary. Theresimplyisno supportintherecordfor Plaintiff’ scontention
that her salary was decreased after she complained of discrimination.

Although Plaintiff has not made out a primafacie case for discrimination or retaliation, the
Court will neverthel ess proceed to consider whether Plaintiff can show that Defendant’ sreasonsfor
its adverse employment actions were pretextual .

D. Pretext

Under the burden-shifting paradigm of McDonnell-Douglas as explicated by Fuentes, the

burden now shiftsto Defendant to articul ate a“ | egitimate, nondiscriminatory reason” for Plaintiff’s

16



termination. Fuentes, 32 F.3d at 763. Should Defendant carry this“relatively light burden,” Plaintiff
must then show, by a preponderance of the evidence, that Defendant’ sexplanation is pretextual. 1d.
Defendant argues that Plaintiff was discharged for “continued rude, abrasive and
inappropriate behavior and her insubordination toward her supervisors.” (Def. Mem. a 32.)
Defendant contends it was forced to terminate Plaintiff because her “unprofessional and
insubordinate behavior substantially harmed the functioning of the Library at the College.” (Def.
Mem. at 38.) In light of the documentation provided by Defendant in support of its reasons, the
Court concludesthat Defendant has sati sfied itsburden of articul ating | egitimate, non-discriminatory
reasons for terminating Plaintiff.
In order to surviveamotion for summary judgment by showing that Defendant’ sexplanation
IS pretextual,
[T]he plaintiff generally must submit evidence which: (1) casts
sufficient doubt upon each of the legitimate reasons proffered by the
defendant so that a factfinder could reasonably conclude that each
reason was a fabrication; or (2) allows the factfinder to infer that
discriminationwasmorelikely than not amotivating or determinative
cause of the adverse employment action.

Fuentes, 32 F.3d at 762.

The Fuentes Court also addressed the nature and quantum of evidence that Plaintiff must

adduce on the issue of pretext.

[T]he plaintiff must point to some evidence, direct or circumstantial, from which a
factfinder could reasonably either (1) disbelievetheemployer’ sarticul ated legitimate
reasons; or (2) believethat aninvidious discriminatory reason was more likely than
not a motivating or determinative cause of the employer’s action. . . [A] plaintiff
who has made out a primafacie case may defeat amotion for summary judgment by
either (i) discrediting the proffered reasons, either circumstantially or directly, or (ii)
adducing evidence, whether circumstantia or direct, that discrimination was more
likely than not a motivating or determinative cause of the adverse employment

17



action. . . [T]he non-moving plaintiff must demonstrate such weaknesses,

implausibilities, inconsistencies, incoherencies, or contradictions in the employer's

proffered legitimatereasonsfor itsaction that areasonablefactfinder couldrationally

find them unworthy of credence and henceinfer that the employer did not act for [the

asserted] non-discriminatory reasons.

Id. at 764-765 (internal quotations and citations omitted). Furthermore, “[t]o discredit the
employer’s proffered reason, the plaintiff cannot ssimply show that the employer’s decision was
wrong or mistaken, sincethefactual disputeat issueiswhether discriminatory animus motivated the
employer, not whether the employer iswise, shrewd, prudent, or competent.” Id. at 765.

The Court findsthat Plaintiff has not come forward with competent evidence, asdefinedin
Fuentes, to demonstrate that a genuine issue of fact exists as to pretext. While Plaintiff’s
Memorandum is rampant with assertions that the actions of Ms. Johnson, Dr. Williams, and Mr.
Fedorijczuk were motivated by racism and retaliation, the record provides no support for these
assertions. As described previously (see supra Part 111.C), Plaintiff provides no specific record
citations to support her charges, and the Court’ s overall review of the depositions provided results
in the conclusion that the charges are unfounded. Bare assertions of discriminatory motives do not
meet the Fuentes standard. Moreover, Plaintiff has utterly failed to demonstrate any weaknesses,
implausibilities, incons stencies, incoherencies, or contradictionsin Defendant’ sproffered | egitimate
reasons for its conduct with respect to Plaintiff’s termination.

Because Plaintiff has failed to submit any evidence which tends to negate or cast doubt on
Defendant’ s proffered | egitimate non-discriminatory reasonsfor itsaction, shehasfailed to meet her
Fuentes burden of persuasion. Accordingly, the Court will grant Defendant’ s Motion for Summary

Judgment and will grant judgment in favor of Defendant and against Plaintiff.

An appropriate Order follows.
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

DR. KATE OSUALA,
Plaintiff,

CIVIL ACTION No. 00-98

VS.

COMMUNITY COLLEGE OF
PHILADELPHIA,

N N N N N N N N N N

Defendant.
ORDER
AND NOW, this day of August, 2000, upon consideration of Defendant’s Motion for
Summary Judgment (Doc. No. 25), Plaintiff’s Response thereto (Doc. No. 27), and Defendant’s
Reply (Doc. No. 38), IT ISHEREBY ORDERED that:
1. Defendant’s Motion (Doc. No. 25) is GRANTED,;
2. Judgment is GRANTED in favor of Defendant and against Plaintiff; and

3. The Clerk of Courts shall close this case for statistical purposes.

BY THE COURT:

John R. Padova, J.



