IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALSHE E. WOOD, : ClVIL ACTI ON
: NO.  99-3022
Pl ai ntiff,
V.

CENTRAL PARKI NG SYSTEMS COF
PENNSYLVANI A, | NC.

Def endant .
MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 22, 2000
Plaintiff brought this action agai nst defendant

al | egi ng sexual harassnent and retaliation in the workplace in

violation of Title VII of the Civil R ghts Act of 1964 (“Title

VI17), as anmended, 42 U S.C. 8§ 2000e et seq., and the

Pennsyl vani a Hunan Rel ations Act (“PHRA’), 43 Pa. Cons. Stat.

Ann. 8§ 951 et seq.. Plaintiff clains that such unl awful conduct
occurred while she worked as a cashier for defendant until it

term nated her enploynent on January 27, 1998.

Def endant has noved to dismss plaintiff’s conpl aint
contending that plaintiff failed to exhaust her adm nistrative
remedi es. Because plaintiff is unable to show, under any set of
facts, that she cooperated with the EECC in the adm nistrative
process established by Congress to address clainms of enpl oynent
di scrimnation before filing suit in federal court or that equity
excuses her non-conpliance, the court will grant defendant’s

nmot i on.



BACKGROUND*

On Novenber 2, 1998, plaintiff, represented by counsel
filed a charge agai nst defendant with the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’). On Decenber 7, 1998, the EEQCC
issued a letter to plaintiff’s counsel, with a copy to plaintiff,
instructing plaintiff to conplete various intake questionnaires
to assist the EECC in its investigation of plaintiff’s charge.
The letter stated that if plaintiff failed to return the formto
the EEOC within thirty-three days or failed to contact the EEQCC
seeking clarification or an extension of tinme, the EEOC woul d
dism ss the charge for failure to cooperate and issue a notice of
rights.

Recei ving no response, on February 12, 1999, the EECC
sent a second letter to plaintiff’s counsel and provided a copy
to plaintiff, repeating its request for additional information
and advising plaintiff and plaintiff’s counsel that failure to
provide the requested information within ten days would
constitute a failure to cooperate, resulting in the EECC s
di sm ssal of the charge and issuance of a right to sue letter.
Finally, on April 5, 1999, the EEOC, having yet to hear from
plaintiff or her counsel, sent plaintiff a “D sm ssal and Notice

of Rights.” The Dism ssal and Notice of Rights provided the

1 Plaintiff does not contest these facts. See Pl.’'s

Brief in Resp. to Def.’s Mdt. to Dismss under 12(b) (1)
[hereinafter “Pl."s Brief”] at 1-3 (“Pertinent Facts”).
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foll owi ng reason for the closure of the EECC file: *“Having been
given 30 days in which to respond, you failed to provide
information, failed to appear or be avail able for

i ntervi ews/conferences, or otherwise failed to cooperate to the
extent that it was not possible to resolve your charge.” The
letter also infornmed plaintiff that this notice would constitute
the only notice of her dism ssal and that she could file a

| awsuit agai nst defendant within ninety days of having received
the notice. Plaintiff’'s counsel filed the instant suit on behal f

of his client on June 15, 1999.

1. LEGAL STANDARD

Def endant characterized its notion as a notion to
dismss for lack of subject matter jurisdiction pursuant to
Federal Rule of G vil Procedure 12(b)(1). During oral argunent,
the court questioned defense counsel as to the appropriateness
of nmoving to dism ss under Rule 12(b)(1) for failure to exhaust
admnistrative renedies in light of the Third Crcuit’s recent

decision in Anjelino v. New York Tines Co., 200 F.3d 73, 87-88

(3d Cir. 2000) (as anended). Defense counsel maintained,
however, that Anjelino applied only when the noving party sought
to dism ss a case based on an untineliness defense as opposed to

an alleged failure to exhaust adm nistrative renedies.?

2 At oral argument, plaintiff’s counsel, characteri zing

plaintiff’s failure to respond to the EEOC s requests for further
information as failing to respond in a tinmely fashion, maintained
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The court disagrees. In Anjelino, defendant noved to
di sm ss several of plaintiff’'s clainms based upon, anong ot her
grounds, failure to exhaust adm nistrative renedies. 1d. at 93-
97. According to the Third Crcuit:

We conclude that the District Court erred in
considering the Tines' failure to exhaust and
tineliness defenses as grounds for dism ssal under Rule
12(b) (1) for lack of subject matter jurisdiction.
Although it is a "basic tenet" of admnistrative | aw
that a plaintiff should tinmely exhaust al

adm nistrative renedi es before seeking judicial relief,
t he purpose of this rule is practical, rather than a
matter affecting substantive justice in the manner
contenplated by the District Court. The rule is neant
to “provide courts with the benefit of an agency's
expertise, and serve judicial econony by having the
adm ni strative agency conpile the factual record.”
Failure to exhaust is “in the nature of statutes of
limtation” and “do[es] not affect the District Court's
subject matter jurisdiction.” The characterization
either of |lack of exhaustion or of untineliness as a
jurisdictional bar is particularly inapt in Title VII
cases, where the courts are permtted to equitably tol
filing requirenents in certain circunstances. Thus,
the District Court should have considered the
exhaustion and tineliness defenses presented in this
case under Rule 12(b)(6), rather than under Rule

12(b) (1).

Id. (internal citations omtted) (enphasis added). Because the
Third Crcuit in Anjelino opined that district courts should not
characterize either failure to exhaust or untineliness defenses
as jurisdictional bars, the court will treat defendant’s instant
notion under the Rule 12(b)(6) standard.

Pursuant to that standard, “[t]he notion to dismss

shoul d be granted only if *after accepting as true all of the

that the instant notion should be resol ved pursuant to the
standard for deciding notions filed under Rule 12(b)(6).
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facts alleged in the conplaint, and drawing all reasonabl e
inferences in the plaintiff's favor, no relief could be granted
under any set of facts consistent with the allegations in the

conplaint.”” |In re: Warfarin SodiumAntitrust Litig., _ F.3d _,

No. CIV. A 99-5034, 2000 W. 696390, at *2 (3d Gr. My 30, 2000)

(quoting Trunp Hotels & Casino Resorts, Inc. v. Mrage Resorts,

Inc., 140 F.3d 478, 483 (3d Gr. 1998)); see, e.q., Kozl owski V.

Extendi care Health Servs., Inc., No. ClIV.A 99-4338, 2000 W

193502, at *1 (E.D. Pa. Feb. 17, 2000) (treating defendant’s
motion to dismss plaintiff'’s Title VII claimbecause plaintiff
failed to cooperate with the EECC under Rule 12(b)(6) having
superseded its earlier opinion, which decided the notion pursuant
to Rule 12(b)(1)).® “Mbreover, ‘a court may consider an

undi sputedly authentic docunent that a defendant attaches as an
exhibit to a notion to dismss if the plaintiff’s clains are

based on that docunent.’’ Kozl owski, 2000 W. 193502, at *1

(quoting Pension Benefit Guar. Corp. v. Wite Consol. |ndus.,

Inc., 998 F.2d 1192, 1196 (3d Cr. 1993)).

I11. DI SCUSSI ON
Title VII provides, in pertinent part, that “[w] henever

a charge is filed by or on behalf of a person claimng to be

3 Def endant cites the earlier version of Kozl owski as
support for deciding its notion pursuant to Rule 12(b)(1). That
opi ni on, Kozlowski v. Extendicare Health Servs., Inc., No. CV. A
99-4338, 2000 W. 128699 (E.D. Pa. Jan. 27, 2000), having been
vacat ed, however, is no |onger good | aw
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aggrieved ... alleging that an enployer ... has engaged in an

unl awf ul enpl oynment practice, the Comm ssion shall serve a notice
of the charge ... on such enployer ... and shall nake an

i nvestigation thereof.” See 42 U S.C. 8§ 2000e-5(b) (enphasis
added). The purpose of this admnistrative schene is to allow
the EEOCC “to settle disputes through conference, conciliation,
and persuasion before the aggrieved party is permtted to file a

lawsuit.” Kozl owski, 2000 W. 193502, at *2 (quoting Al exander V.

Gardner-Denver Co., 415 U. S. 36, 44 (1974)); see al so Robinson v.

Dalton, 107 F.3d 1018, 1019 (3d Cr. 1997) (reiterating goals of
adm ni strative proceedi ngs).

Def endant contends that the EEOCC s di sm ssal of
plaintiff’s charge for failing to cooperate with its
i nvestigation bars plaintiff frombringing the instant suit. In
response, plaintiff argues that she did cooperate by filing a
tinmely charge that contained sufficient information about the
events in question to assist the EEOCC in its investigation of her
clains. Plaintiff concedes that she did not respond to the
EECC s requests for information. Plaintiff argues, however, that
she always intended to participate in the EEOC s investigation
but that because she failed to notify her counsel or the EECC
t hat she had noved and changed her phone nunber after she filed
the instant charge, she was unaware that the EEOC was seeking
addi tional information fromher. Plaintiff’s counsel confirns

that, upon receipt of the various letters fromthe EECC, he tried



to contact plaintiff at her |ast known phone nunber and al so
mailed a letter to her at her |ast known honme address to no
avail. See Pl.’s Brief at 1-2.

Plaintiff also contends that despite a determ nation by
the EEOCC that plaintiff had failed to cooperate, the EEQCC
pursuant to its own regul ations, issued her a right-to-sue
notice.* See 29 C F.R 88 1601.18(hb), 1601.28(b)(3). According
to plaintiff, the right-to-sue notice authorizes her to bring her
claimof enploynent discrimnation in federal court regardl ess of
whet her she cooperated with the EECC in its investigation.
Plaintiff filed the instant suit within 90 days of receipt of the

right-to-sue notice fromthe EECC. ®

A. Plaintiff's Failure to Cooperate

Very simlar facts were before the court in Kozl owski

V. Extendicare Health Services, Inc., No. ClV.A 99-4338, 2000 W

193502 (E.D. Pa. Feb. 17, 2000). Like plaintiff in the instant
case, the plaintiff in Kozl owski received a dism ssal and notice
of rights letter fromthe EEOC. That notice simlarly expl ai ned

that the EEOC had closed its file because the plaintiff had

4 Congress authorized the EECC “to issue, anend, or

rescind suitable procedural regulations to carry out the
provisions of [Title VII.]” See 42 U.S.C. 8§ 2000e-12(a).

> Plaintiff’s counsel alleges that after he received
notice of the dismssal, he filed suit, and only during the
following nonth, did his client finally contact himand tell him
she had noved and changed her phone nunber.
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“failed to provide information, failed to appear or be avail abl e
for interviews/conferences, or otherwise failed to cooperate to
the extent it was not possible to resolve her charge.” [d. at
*2. In response to the defendant’s notion to dismss, the
plaintiff argued that she did not need to respond to the EEQCC s
letter requesting nore information because the charge she fil ed
was sufficiently detail ed.

The court rejected the plaintiff’s argunent, stating
that the EEOC had concluded that the plaintiff failed to
cooperate with its investigation. The court found that there was
no support for the plaintiff’s claimthat her charge was
sufficient or that the EEOC considered the information contained
in her charge to be sufficient. Consequently, the court held
that the plaintiff had failed to exhaust her adm nistrative
renedies, a failure that was fatal to her Title VII claim
“Thus, if a plaintiff fails to cooperate with the EEOC during its
180-day investigation and conciliation period, the plaintiff is
preventing the EECC from even attenpting to acconplish, much | ess
actual ly acconplishing, its congressionally-nmndated purpose

.7 1d. at *3; see also McLaughlin v. State System of Hi gher

Education, No. CIV.A 97-1144, 1999 W 239408 (E.D. Pa. Mar. 31,
1999) (granting defendants’ notion for summary judgnent on
plaintiffs’ Title VII clains finding that plaintiffs’ failure to
cooperate with EECC constituted a failure to exhaust

adm ni strative renmedi es because “failure to cooperate in an EEQCC



investigation, no less than failure to file with the
adm ni strative agency, serves to thwart the purpose underl[y]ing

the enactnment of Title VI1”) (quoting Davis v. Md-South MIIling

Co., No. 89-2829-TuUB, 1990 W. 275945, at *3 (WD. Tenn. Dec. 14,

1990), and citing Dates v. Phel ps Dodge Magnet Wre Co., 604 F.

Supp. 22, 27 (N.D. Ind. 1984); Duncan v. Consolidated Freightways

Corp., No. CV.A 94-2507, 1995 W 530652, at *4 (N.D. IIl. Sept.
7, 1995)).
The court finds the reasoni ng of Kozl owski and

McLaughlin persuasive. Plaintiff’s failure to cooperate

effectively barred the EEOC fromperformng its investigation
into her charge -- an investigation it was required to nmake under
the plain mandate of the statute. See 42 U S.C. 8§ 2000e-5(b);

see also McLaughlin, 1999 WL 239408, at *2 (“To allow plaintiffs

to bring their Title VII clains in federal court under such
circunstances would be to allow themto ‘emascul ate Congressi onal

intent by short circuiting the twin objectives of investigation

and conciliation.””) (quoting Robinson v. Red Rose

Conmmuni cations, Inc., No. CIV.A 97-6497, 1998 W. 221028, at *3

(E.D. Pa. May, 5, 1998)). Because plaintiff failed to cooperate
wth the EEOCC s investigation of her claim the court finds that

plaintiff failed to exhaust her adm nistrative renedies.



B. Equi t abl e Consi der ati ons

Plaintiff does not dispute that she failed to respond
to the EECC s requests for additional information. See 5/19/00
Tr. at 22-23. Rather, plaintiff argues that, under the
circunstances, her failure to cooperate should be excused. The
court recognizes that there nmay be equitabl e circunstances that
woul d pardon plaintiff’s failure to exhaust her adm nistrative

remedi es because she did not cooperate with the EEOCC s

i nvestigation of her charge. See Anjelino, 200 F.3d at 88.
However, even accepting as true the circunstances asserted by
plaintiff, i.e., that she was unaware of the EEOCC s request for
i nformati on because she had noved, the court finds that equitable
consi derations do not excuse her conduct.

It is undisputed that plaintiff’s failure to cooperate
and participate in the EEOC s investigation was of her own
maki ng. Under the EEOC s own regul ations, it is the duty of a
person bringing a charge to keep the EEOCC appri sed of any changes
of address.® A reasonable corollary to this rule is that if a
cl ai mant chooses to retain a |legal representative to speak for
her, the claimnt nust |ikew se keep that representative inforned

as to where she can be reached. It cannot be the EEOC s duty to

6

The EEOC s regul ati ons provide that “[t] he person
claimng to be aggrieved has the responsibility to provide the
Commi ssion with notice of any change in address and with notice
of any prol onged absence fromthat current address so that he or
she can be | ocated when necessary during the Conm ssion’s
consideration of the charge.” 29 CF.R § 1601.7(b).
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track down “awol” claimants -- if so, given the EEOC s heavy
wor kl oad, the EECC woul d be unduly burdened.’

Finally, although plaintiff’s counsel was unable to
contact his client during that tinme, counsel never sought an
extension of time fromthe EEOCC to respond to the request for
additional information while he determned plaintiff’s
wher eabouts. Accordingly, there are no equitable grounds upon

whi ch plaintiff’s conduct can be excused.

C. Plaintiff's Receipt of a Right-to-Sue Notice

Plaintiff next argues that the right-to-sue notice she
received fromthe EECC absol utely authorizes her to sue defendant
in the federal courts even if she did not cooperate with the EEOCC
during its investigation of her charge. This argunent is
m spl aced. The right-to-sue notice does not constitute a
judgnent on the part of the EEOC that a claimant is entitled to
maintain a suit in the federal courts.® Rather, it is merely an
adm ni strative nmechani smthrough which the EECC cl oses its file

and advises the claimant that relief, if any, must now be sought

! The EEOC reports that in fiscal years 1998 and 1999,
al | egedly aggrieved enpl oyees submtted approxi mately 79,591 and
77,444 charges, respectively. See http://ww. eeoc. gov/stats/
charges. html (EEOC Enforcenent Statistics and Litigation).

8 Therefore, the court need not address defendant’s
contention at oral argument that the regulation authorizing the
i ssuance of a right to sue notice when a claimis disnissed for

failure to cooperate, 29 CF.R 8§ 1601.28(b)(3), is invalid.
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in another forum?® See, e.q., MLaughlin, 1999 W. 239408, at *2

(rejecting plaintiffs’ response that they were entitled to bring
Title VII clai magai nst defendants because they received a right-

to-sue letter fromEEOC); see generally Forehand v. Florida State

° At | east one other court in this district disagrees.

In Melincoff v. East Norriton Physician Health Serv., No. CIV.A
97-4554, 1998 W. 254971, at *6 (E.D. Pa. Apr. 20, 1998), the
court denied the defendant’s notion to dismss for failure to
cooperate, finding that the EEOCC, in its regulations 29 CF. R 88
1601. 18 and 1601. 28, anticipated situations where plaintiffs
woul d not cooperate and supported the plaintiff’s argunent that
he had exhausted his renedies. According to that court, “it

[ woul d] seen|] contrary to the renedial purpose of ... Title VII
to allow a checked box on [the plaintiff’'s] right to sue letter,
notifying himthat his file has been closed, to formthe basis
for dismssing plaintiff’s claimfor failure to exhaust

adm ni strative renedi es where that sanme letter advised himthat
he had a right to sue in this Court”). In arriving at this
conclusion, the court in Melincoff quoted EECC v. Conmerci al
Ofice Prods. Co., 486 U S. 107, 124 (1988), which stated that
“Title VIl was a renedial schene in which | aypersons, rather than
| awyers, are expected to initiate the process.” 1998 W. 254971,
at *6. In Melincoff, however, as in the instant case, the
plaintiffs were represented by counsel at the charge initiation
st age.

Plaintiff further argues that the reasoning in Melincoff has
been followed in two subsequent cases, Seybert v. West Chester
Univ., 83 F. Supp.2d 547 (E.D. Pa. 2000), and Van C eve v.
Nordstrom Inc., 64 F. Supp.2d 459 (E.D. Pa. 1999). Seybert,
however, did not concern plaintiffs who had failed to cooperate
with the EEOC but rather involved the issuance of right-to-sue
notices prior to the 180 day exhaustion period. The court held
that it had subject matter jurisdiction to hear a suit brought by
enpl oyees even thought the EEOC has issued early right-to-sue
letters. 83 F. Supp.2d at 549-53. Moreover, the issuance of an
early right-to-sue notice upon request arises only when the EEOC
has determined that it is probable that it will be unable to
conplete its adm nistrative processing within 180 days. See 29
C.F.R 8 1601.28(a)(2). 1In contrast, in the instant case, the
plaintiff, by failing to cooperate, effectively made that
determ nation for the EECC. 1In addition, although the court in
Van O eve noted the existence of the Melincoff decision in a
footnote, the court did not have to resolve the instant issue
because the case before it could be decided on other grounds.
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Hosp., 89 F.3d 1562, 1570 (11th GCr. 1996) (“[We readily
conclude that there is no per se rule that receipt of a
right-to-sue letter during pendency of the suit always satisfies
t he exhaustion requirenent.”). Thus, plaintiff’s nere receipt of
a right-to-sue notice does not establish adm nistrative

exhausti on. 10

| V.  CONCLUSI ON

The duty of an aggrieved enpl oyee to assist the EEOC in
its investigation is crafted into both the | anguage of Title VII
and the EEOC s own regulations. Plaintiff has failed to show,
under any set of facts, that she cooperated with the EEOCC in its
i nvestigation of her charge or that equitable considerations
woul d excuse her failure to so cooperate. Accordingly, the court

finds that plaintiff has failed to exhaust her adm nistrative

10 Plaintiff contends that, at the very least, the court

shoul d remand her case to the EECC for exhausti on. Plaintiff
cites only Seybert v. West Chester University and Robinson v. Red

Rose Communi cations, Inc., as authority for that request. In
nei ther case, however, did the court remand the action to the
EECC. Rather, in Seybert, the court, in dicta, only stated that
it “should be able to remand the case for further adm nistrative
processing” if it appeared that a case received little
consideration by the EECC. See 83 F. Supp.2d at 553. In Red
Rose, finding that the issuance of a right to sue notice was
premature, the court dismssed the plaintiff’s Title VIl claim
wi thout prejudice to the plaintiff’s right to refile his charge
with the EEOCC and return to court once he had conpleted the

adm ni strative process. See 1998 W. 221028, at *3. Thus, in the
instant case, formal “remand” to the EECC i s not an option.

Mor eover, the court need not address at this time whether
plaintiff may refile the instant claimwith the EECC, and

whet her, after exhaustion of adm nistrative renedies, plaintiff
could maintain an action in this court.
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remedi es and will therefore grant defendant’s notion.

An appropriate order foll ows.

14



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ALSHE E. WOOD, : ClVIL ACTI ON
: NO.  99-3022
Pl ai ntiff,
V.

CENTRAL PARKI NG SYSTEMs OF
PENNSYLVANI A, | NC. ,

Def endant .

ORDER

AND NOW this 22nd day of June, 2000, upon
consi deration of defendant’s notion to dismss and plaintiff’s
response thereto, and after a hearing at which counsel for both
parties participated, it is hereby ORDERED that defendant’s
motion (doc. # 8) is GRANTED. It is further ORDERED that the
above-captioned action is DI SM SSED, and the clerk shall mark
this case CLOSED.

AND I'T | S SO ORDERED.

EDUARDO C. ROBRENG J.



