IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI SUAL SOFTWARE SOLUTI ONS, | NC.; . CVIL ACTION
M CHAEL L. BRACHVAN, AND :
JUuDl A, BRACHVAN
V.
MANAGED HEALTH CARE ASSCOCI ATES, | NC.
LAWRENCE S. | RENE; AND :
ROBERT | RENE : No. 00-1401

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. August 1, 2000

Def endants Managed Health Care Associates, Inc. (“MAC),
Lawrence S. Irene (“L. Irene”), and Robert Irene (“R Irene”)
filed a Motion to Dismss and to Transfer on April 27, 2000.
Follow ng a Rule 16 conference on June 14, 2000, defendants’
notion to dismss was deni ed and defendants’ notion to transfer
the action to the United States District Court for the District
of New Jersey was taken under advisenent. The notion to transfer
i s now deni ed.

BACKGROUND

M chael and Judi Brachman (“M and J. Brachman”),
Pennsyl vania citizens, sold Visual Software Solutions, Inc.
(“Misual "), a Pennsylvania corporation, to defendant MHC, a New
Jersey corporation, whose principals are defendants L. and R
I rene, New Jersey citizens. There were five agreenents relating
to the sale of Visual to MHC. 1) an asset purchase agreenent; 2)

a pronissory note; 3) a warrant agreenent; 4) an enpl oynent



agreenent between MHC and M Brachman; and 5) an enpl oynent
agreenent between MHC and J. Brachnman.

Plaintiffs claimthat the defendants breached the agreenents
by failing to make required paynents under the prom ssory note,
warrant, and asset purchase agreenent. Plaintiff M Brachman
clains that the defendants breached the enpl oynent agreenent by
failing to nake required paynents after his resignation.

Plaintiff J. Brachman also clainms a violation of the Pennsyl vani a
Wage Paynent and Collection Act arising out of the tinme she was
absent from work because of physical disability.

DI SCUSSI ON

Both 28 U.S.C. § 1404(a) and 28 U.S.C. § 1406 govern changes
in venue. Transfer is proper under 8 1404(a) if venue is proper
in both the original and requested venue; if the original venue

is inproper, 8 1406 applies. See Jumara v. State Farmlins. Co.,

55 F.3d 873, 878 (3d Gr. 1995). Venue is proper in the Eastern
District of Pennsylvania because a substantial part of the
actions or om ssions that gave rise to the action occurred in the
district. See 28 U S.C. § 1391(a). Al defendants are citizens
of New Jersey, and venue would be proper in the District of New
Jersey. See id. The notion to transfer will be deci ded under 8§
1404( a) .

Transfer to another proper venue is appropriate under §

1404(a) “[f]or the convenience of parties and wi tnesses, in the



interest of justice.” 28 U S.C. §8 1404(a). The noving party
bears the burden of establishing the need for transfer. See

Jumara, 55 F.3d at 879 (citing Shutte v. Arnto Steel Corp., 431

F.2d 22 (3d Gir. 1970), cert. denied, 401 U S. 910 (1971).). The

factors to be considered in deciding a notion to transfer

include: 1) plaintiff’s original choice of forum 2) the

exi stence of a forum sel ection clause; 3) where the claimarose;
4) conveni ence of the parties, given their physical and financial
condi tion; 5) convenience of witnesses to the extent that they
may be unavail able for trial; 6) location of books and records to
the extent that they may not be able to be produced in the other
forum 7) enforceability of the judgnment; 8) practical
considerations that would make the trial nore expeditious or |ess
expensive; 9) local interest in deciding |ocal controversies at
home; 10) public policies of both forums; and 11) famliarity of

the trial judge with the applicable law. See Jumara, 55 F. 3d at

879-80 (3d Cr. 1995). A district court has broad discretion to
deci de “whet her conveni ence and fairness considerations weigh in

favor of transfer” under § 1404(a). 1d. at 883; see also Plum

Tree, Inc. v. Stocknent, 488 F.2d 754, 756 (3d Cr. 1973).

A forum selection clause is a significant factor in the

bal anci ng process, but it is not dispositive. See Stewart Og.

v. Ricoh Corp., 487 U.S. 22, 29 (1988); Jumara, 55 F.3d at 880.

A valid forumselection clause may be given nore deference than



plaintiff’s choice of forum see Jumara, 55 F.3d at 880, but if

the forum sel ection clause is unreasonable, it will not be

considered a factor in transferring venue. See Plum Tree, 488

F.2d at 757.

O the five agreenents entered by Visual and MHC, the
warrant and the restrictive covenants in the two enpl oynent
agreenents contain forum sel ection clauses. The forum selection
clause in the warrant states that “the state and federal courts
of New York shall have jurisdiction” to resolve disputes arising
out of the warrant agreenent. See Warrant 8 9(e). The warrant
agreenent also states “[t]he exclusive choice of forumset forth
inthis Section 9(f),” id., but there is no section 9(f) in the
warrant. |t appears that this | anguage was cut and pasted into
the docunent; it nmay not have been bargained for by the
plaintiffs. However, even if the warrant’s forum sel ecti on
clause were clear, it would require transfer to New York, not New
Jersey.

The restrictive covenants of the two enpl oynent contracts
state that New Jersey is the forum of choice. See Restrictive
Covenants 8 5.4. The forum selection clauses in the restrictive
covenants claimto “confer jurisdiction” on federal and state
courts in New Jersey, but also state that any determ nation of
the federal and state courts in New Jersey would not bar the

enpl oyer, MHC, from seeking redress in other courts. It is



difficult to understand why these provisions would not violate

principles of res judicata.

The forum sel ection clauses in the warrant agreenent and the
restrictive covenants in the enploynent agreenents do not control
all of the agreenents. |If the forum selection clauses were
enforced, the litigation could be divided. The forum sel ection
cl auses are uncl ear, confusing, and unreasonable; the forum
sel ection clauses will not control.

In the absence of controlling forum sel ection clauses, the
plaintiff’s choice of forumis a paranount consi deration and
shoul d only be disturbed when the bal ance of convenience is

strongly in favor of the defendants. See Shutte v. Arnto Stee

Corp., 431 F.2d 22, 25 (3d Gr. 1970). Plaintiffs’ choice of
forumis the Eastern District of Pennsylvania, the plaintiffs’

hone forum See Anerican Littoral Soc. v. United States E. P. A,

943 F. Supp. 548, 550 (E.D. Pa. 1996) (plaintiff’s choice of forum
deserves |l ess deference if it is not plaintiff’s honme forunj.
This factor weighs heavily against transfer of venue.

A plaintiff’s choice of forumis to be given | ess wei ght
when the operative facts that gave rise to the action occur in

anot her forum See National Mrtgage Network, Inc. v. Hone

Equity Centers, Inc., 683 F. Supp. 116, 119 (E.D. Pa. 1988);

Schmidt v. Leader Dogs for the Blind, Inc., 544 F.Supp. 42, 47

(E.D. Pa. 1982). Although the contracts at issue were signed in



New Jersey and are governed by New Jersey | aw, the performance
(or nonperformance) of the contracts was intended to and occurred
in Pennsylvania. Any counterclains would probably arise from
actions in Pennsylvania.! This factor weighs in favor of
retaining venue in Pennsyl vani a.

The conveni ence of the parties is a consideration. The
Brachmans are fromden MIIls, Pennsylvania, and the Irenes are
from Fl orham Park, New Jersey. There is no reason that either
group is financially or physically unable to appear in either the
Eastern District of Pennsylvania or the District of New Jersey.
“Section 1404(a) provides for transfer to a nore conveni ent
forum not to a forumlikely to prove equally convenient or

i nconvenient.” Van Dusen v. Barrack, 376 U S. 612, 645-46

(1964). This factor is not determ native.
The ability to subpoena rel evant w tnesses i s another

consi der ati on. See Aen Knit Indus., Ltd. v. E. F. Time & Son,

Inc., 384 F.Supp. 1176, 1178 (E.D. Pa. 1974) (refusal to transfer
fromE D Pa. to SSD.NY. in part because w tnesses in New York

Cty were within 100 m | e subpoena range). No w tnesses

'Def endants filed a separate action in the United States
District Court for the District of New Jersey approximtely one
nmonth after receiving plaintiffs’ conplaint. The clainms in the
New Jersey action deal with plaintiffs’ alleged actions in
Pennsyl vani a, including wiretapping. The pending case in New
Jersey will be given no weight in the notion to transfer. See
Stop-A-Flat Corp. v. Electra Start of Mchigan, Inc., 507 F. Supp.
647, 652 (E.D. Pa. 1981)(A related action in another forumthat
was filed after the initial action is not persuasive).

6



unavai l abl e i n Pennsyl vani a have been naned by the defendants.
There is no reason to believe that any w tnesses woul d be

avai lable in one forumbut not the other. This factor does not
wei gh in favor of transferring venue.

Any rel evant books and records are within the subpoena range
of either the United States District Court for the Eastern
District of Pennsylvania or the United States District Court for
the District of New Jersey and could be produced in either court.
Def endants have not provided any evidence of a docunent or record
that is unavail able in Pennsylvania. This factor does not weigh
in favor of transferring venue.

There is sone Pennsylvania interest in determining the fate
of the plaintiffs and the inplications any decision m ght have on
Visual ' s software business. There is also New Jersey interest in
determ ning the defendants’ fates and the inplication that a
deci sion m ght have on WHC. This factor does not weigh heavily
in favor of one venue over the other.

The trial forum should have sone famliarity with the lawto

be applied. See Van Dusen, 376 U. S. at 645. There are clains

ari sing under both Pennsylvania and New Jersey |law. Each
agreenent between the plaintiffs and defendants is governed by
New Jersey law. There is also a claimunder Pennsylvania s Wage
Payment and Col |l ection Law. The United States District Court for

the Eastern District of Pennsylvania regularly applies New Jersey



law. This factor is not decisive for either venue.

Def endants’ notion to transfer venue will be deni ed.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

VI SUAL SOFTWARE SOLUTI ONS, | NC.; . CVIL ACTION
M CHAEL L. BRACHVAN, AND :
JUuDl A, BRACHVAN

V.

MANAGED HEALTH CARE ASSCOCI ATES, | NC.
LAWRENCE S. | RENE; AND :
ROBERT | RENE : No. 00-1401

ORDER

AND NOW this 1st day of August, 2000, follow ng a pre-trial
conference pursuant to Fed. R Gv. P. 16 on June 14, 2000, and
upon consi deration of defendants’ notion to transfer, plaintiffs’
response to the notion to transfer, and argunent, and in
accordance wth the attached nmenorandum

It is ORDERED t hat:
1. Def endants’ notion to transfer Count Il is DEN ED

2. Al other provisions of the June 15, 2000 Order remain
in effect.

Norma L. Shapiro, S.J.



