IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MOUNTBATTEN SURETY : ClVIL ACTI ON
COVPANY., | NC. :
Plaintiff,
V. : NO 00- CV- 1255

BRUNSW CK | NSURANCE AGENCY
d/ b/ a BRUNSW CK COWVPAN ES,

Def endant .

VEMORANDUM

ROBERT F. KELLY, J. JULY 27, 2000

Before this Court is Defendant Brunsw ck | nsurance
Agency’s (“Brunswi ck”) Mtion to D smss Muntbatten Surety
Conpany’s (“Muntbatten”) Conplaint. For the reasons that
follow, the Motion is granted in part and denied in part.
| . BACKGROUND

This case arises out of an Agency Agreenent between
Brunswi ck and Mount batten pursuant to which Brunsw ck issued
ei ght surety bonds with an aggregate penal sum of nearly
$8, 000,000 to R & R Geo Construction (“R & R'), with Bell-BCl
Conpany (“Bell”) as obligee. The bonds were for four
construction subcontracts between R & R and Bell in connection
with a waste water treatnent plant upgrade in Al exandri a,
Virginia (the “Bell project”). The bonds issued by Brunsw ck

provided that in the event of a default by R & R Muntbatten's



l[iability woul d arise once Bell’'s costs under any replacenent
contract exceeded the anount of its original contract wwth R &
R! R & R defaulted, and, according to the Conplaint, Bell
submtted a claimto Muwuntbatten seeking relief in excess of
$1, 200, 000. The work in connection with the Bell project is
still ongoi ng.

The Agency Agreenent provides that Brunsw ck nust
obtain witten approval from Mountbatten before issuing bonds in
Mountbatten’s nane. It also contains a conprehensive indemity
cl ause under which Brunsw ck agreed to defend and hol d harnl ess
Mount batt en agai nst cl ai ns brought agai nst Muntbatten resulting

fromany breach of the Agency Agreenent by Brunswi ck.? According

! Specifically, the bonds at issue provide, in pertinent
part, that

The bal ance of the subcontract price, as defined bel ow,
shall be credited agai nst the reasonabl e costs of
conpl eti ng performance of the subcontract. |If
conpl eted by the Cbligee, and the reasonabl e cost
exceeds the bal ance of the subcontract price, the
Surety shall pay to the (bligee such excess, but in no
event shall the aggregate liability of the Surety
exceed the anmount of this bond. The term “bal ance of
t he subcontract price”, as

* % %
used in this paragraph, shall nean the total anount
payabl e by Ooligee to Principal under the subcontract,
and any anendnents thereto, |ess the anobunts heretofore
properly paid by Ooligee under the subcontract.

(Performance Bonds at Y 3).
2 The indemi fication clause provides, in pertinent part,
t hat
The Agency agrees and does hereby indemify, defend and
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to Brunswi ck’s counsel at a July 20, 2000 hearing on this Mdtion,

Brunswi ck does not deny that it failed to secure Muuntbatten's

written approval under the Agency Agreenent before issuing the

bonds.

(N.T. 7/20/00 at p. 7-8). However, Brunsw ck does assert

that it properly issued them pursuant to oral authority by

Mount batten, as had al |l egedly beconme the custom between the

parties.

Id.

Mount batten filed this suit against Brunsw ck, alleging

negl i gence, breach of contract and breach of fiduciary duty.

Specifically, Muntbatten conplains that: (1) Brunsw ck did not

submt witten bond requests to Mountbatten for R & R's potenti al

contracts with Bell; (2) Muntbatten was never inforned about the

bonds until Brunswi ck delivered themto R & R, (3) Brunsw ck was

negligent for delivering the bonds to R & R without getting

perm ssion from Muntbatten; (4) Brunswi ck was not authorized to

hol d harm ess the Conpany . . . from and agai nst any

cl ai ms, demands, |osses, liabilities, suits, causes of
actions, judgnents, costs and expenses, including
attorney’s fees, and any ot her damages what soever, that
t he Conpany may sustain or incur relating to Agent’s
performance or non-performance under this Agreenent by
reason of and including but not limted to (1) Agency
havi ng executed or procured the execution of any bond
or bonds, (2) Agent failing to performor conply with
any of the covenants or conditions of this Agreenent,
(3)any paynent, conprom se, judgnent, fine, penalty, or
simlar charge paid by the Conpany, or (4) the Conpany
enforcing any of the covenants or conditions of this
Agr eenent .

(Agency Agreenment at T 17).



execute and deliver the bonds w thout getting prior approval from
Mount batten; and (5) Brunswi ck was negligent in hiring,
supervising and training its enployees. Muntbatten seeks to
recover $1, 200,000 in conpensatory danmages, the anmount it
represents that Bell is claimng against it as damages.
Mount batten al so seeks an order conpelling Brunswick to
i mredi ately account for all bonds it has issued in Muntbatten's
name. Finally, Muntbatten seeks a declaratory judgnent
declaring that Brunswick is |iable to Mountbatten for all of its
damages to date and all future damages in relation to the Bel
project which are as a result of Brunsw ck’s alleged breach of
t he Agency Agreenent.
Il. STANDARD OF REVI EW

The purpose of a notion to dismss for failure to state
aclaimis to test the legal sufficiency of the allegations

contained in the conplaint. Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Cr. 1993). Under Rule 12(b)(6), the Court nust determ ne
whet her the allegations contained in the conplaint, construed in
the light nost favorable to the plaintiff, show a set of
circunstances which, if true, would entitle the plaintiff to the

relief he requests. Gbbs v. Roman, 116 F. 3d 83, 86 (3d Cr.

1997)(citing Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996)). A

conplaint will be dismssed only if the plaintiff could not prove

any set of facts which would entitle himto relief. Nam, 82



F.3d at 65 (citing Conley v. G bson, 355 U. S. 41, 45-46 (1957)).

Simlar standards apply under Federal Rule of G vil
Procedure 12 (b)(1), which allows for dism ssal of a conplaint
for lack of subject matter jurisdiction. “lIn deciding a notion
to dismss under 12(b)(1) filed before an answer is submtted -
that is, a facial challenge to jurisdiction - all allegations

contained in the conplaint nust be regarded as true.” Rannels v.

Har grove, 731 F. Supp. 1214, 1217( E.D.Pa. 1990)(citing Cardi o-

Medi cal Assocs. V. Crozer-Chester Med. Center, 721 F.2d 68, 75

(3d Cir. 1983)).
[11. DI SCUSSI O\.

In its Mdtion, Brunswi ck argues that Mountbatten has:
(1) failed to allege any danages proxi mately caused by Brunsw ck;
(2) failed to present a claimripe for declaratory review, and
(3) failed to state a claimupon which relief may be granted with
respect to its request for an accounting of all other Muntbatten
bonds issued by Brunswick. (Def.’s Reply Br. at unnunbered pp.
4-5).

Wth respect to the claimfor an accounting of al
Mount batten bonds i ssued by Brunsw ck, although Brunsw ck’s
Motion contested this claim during the 7/20/00 hearing on this
matter, counsel for Brunswi ck represented to this Court that
Brunswi ck did not oppose the request for an accounting and that

Brunswi ck woul d provide one immediately. (N T. 7/20/00 at p. 9-



10). Therefore, this issue has been resol ved.

Next, citing case law in the insurance context,
Brunswi ck contends that Muntbatten has failed to state a claim
upon which relief may be granted because it “failed to plead that
[it] would not have issued the bonds but for Brunsw ck’s all eged
m sconduct and, in so doing, failed to allege any all egations of
proxi mat e cause agai nst Brunswick.” (Def.’s Mem Law Supp. Mot.
Dism ss at unnunbered p. 10; Def.’s Reply Br. at unnunbered p.

3). Assuming that the authority cited by Brunswi ck is applicable
to the instant case, we find that while Muntbatten did not

i ncl ude the precise | anguage Brunswi ck would require, the
Conplaint, inits entirety, sufficiently indicates that

Mount batten woul d not have issued the bonds absent Brunsw ck’s
negli gence. Muntbatten has specifically stated that Brunsw ck
was required to obtain witten approval from Mountbatten prior to
i ssui ng any bonds, and that w thout that approval, the issuance
of the bonds was unaut horized. (See Conpl. at Y 14-17).

Brunswi ck’s Motion is therefore denied with regard to this
argunent .

Finally, Brunsw ck argues that Muntbatten’s clains are
not appropriate for declaratory review based upon principl es of
standi ng. Brunswi ck asserts that Muntbatten has not suffered a
sufficient injury as required by the “case or controversy”

provision of Article Ill of the United States Constitution.



Specifically, Brunswi ck argues that Muntbatten’s claimfor
present and future damages resulting from Brunsw ck’s all eged
breach is specul ative, since Muuntbatten may or nmay not sustain
any damages in connection with the Bell project.

Mount batten contends that it suffered injury when Bel
submtted its claim for which Mouwuntbatten i nmedi ately becane
primarily |iable under the bonds, when Brunsw ck breached the
agreenent by failing to obtain witten approval before issuing
the bonds. Alternatively, Muntbatten argues that at the very
| east, it faces the threat of inmnent harm since Bell’s
repl acenent contract costs will nost |ikely exceed its contract
price wth R&R, and therefore Bell is likely to file a lawsuit
agai nst Mountbatten in the near future.

The United States Court of Appeals for the Third
Crcuit (“Third Crcuit”) has noted the difficulty of defining
W th precision the paraneters of the ripeness doctrine,
particularly in the context of declaratory judgnent actions.

Step- Saver Data Sys. v. Wse Tech., Inc., 912 F.2d 643, 646 (3d

Gir. 1990).

First, there is the considerable anmount of discretion
built into the Declaratory Judgnent Act itself. Even
when decl aratory actions are ripe, the Act only gives a
court the power to nake a declaration regarding “the
rights and other | egal relations of any interested
party seeking such declaration,”. . . it does not
require that the court exercise that power. Second,
decl aratory judgnents are issued before

“acconplished” injury can be established . . . and this
ex ante determ nation of rights exists in sonme tension



with traditional notions of ripeness. Nonetheless,
because the Constitution prohibits federal courts from
deciding issues in which there is no ‘casel ]’ or
‘controversy,’. . . declaratory judgnents can be issued
only when there is an ‘actual controversy’. . .” The
di scretionary power to determine the rights of parties
before injury has actually happened cannot be exercised
unless there is a legitimate di spute between the
parties.

ld. (internal citations omtted).

The St ep-Saver court set forth the followng factors in

order to determne ripeness of a declaratory action: (1) the
adversity of the interests of the parties; (2) the concl usiveness
of the judicial judgnent; and (3) the practical help, or utility
of that judgnent. |d. at 647. The Third G rcuit has al so
cautioned that “in order to present a justiciable controversy in
an action seeking a declaratory judgnent to protect against a
feared future event, the plaintiff nust denonstrate that the
probability of that future event occurring is real and
substantial, ‘of sufficient imediacy and reality to warrant the

i ssuance of a declaratory judgnment.’” The Presbytery of New

Jersey of the Othodox Presbyterian Church v. Florio, et al., 40

F.3d 1454, 1466 (3d Cr. 1994)(citation omtted).

We agree that Mountbatten’s clains are not ripe for
declaratory review, as the threat of real and i mediate harmis
| acking. Bell cannot justifiably file suit against Mountbatten
at this tinme. The bonds inpose a condition precedent to

l[iability - Mouuntbatten’s liability does not arise until Bell’s



cost of conpleting the work R & R was supposed to perform exceeds
its subcontract price wth R & R Muntbatten has not all eged
that this has occurred yet, and Mountbatten has not nmade any
paynment to Bell yet. Further, the anount Mountbatten currently
seeks in relief does not exceed the bal ance of the subcontract
price. Moreover, not only may Bell not sue Mountbatten at this
time, it has not even attenpted to initiate suit. Wile

Mount batten represents that given the difficulty of securing
replacenent contracts, it is likely that the replacenent contract
costs will exceed its original contract price wwth R & R and
therefore that Bell will file suit against it, this is
insufficient to establish the requisite real and substanti al
probability of harm of sufficient imrediacy and reality to

warrant the issuance of a declaratory judgnent.?3

3 Inits pursuit of declaratory relief, Muntbatten al so
points to the indemification clause in the Agency Agreenent to
argue that Brunswick’s duty to defend and hold harm ess
Mount batten is invoked as a result of Brunswick's failure to
obtain Mouwuntbatten’s witten approval before issuing the bonds to
Brunswi ck. \Whet her Brunsw ck breached the agreenent is, of
course, disputed. Brunsw ck urges that this Court may not
consider any claimarising out of the indemification clause
because it was not properly pled in the Conplaint. However, the
indemification clause is directly quoted at paragraph 9 of the
Conplaint. Count Il of the Conplaint, which incorporates al
previ ous paragraphs, asserts a breach of the Agency Agreenent.
This claimwas sufficiently pled in the Conplaint under the
federal notice pleadi ng standards.

Nonet hel ess, it does not form an appropriate basis for
declaratory review. As explained above, as of yet, no action has
been taken by Bell, nor could be taken, against which Brunsw ck
woul d be required to defend, since Bell’'s replacenent contract
costs have not exceeded its original contract price with R& R
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In Step-Saver, the Third Crcuit was faced with an

anal ogous situation. The plaintiff, a seller of packaged
conputer systens, sought a declaratory judgnent that defendants,
a manufacturer of conputer termnals who had allegedly falsely
warranted that Step-Saver’s products were conpatible with their

termnals, were responsible for any liability Step-Saver may have

as required for the inmposition of liability upon Muntbatten
under the bonds. Mountbatten has not established the requisite
threat of immnent harmrequired to make this claimjusticiable.
Mount batten attenpts to circunvent this issue by
drawi ng a distinction between provisions for indemification
agai nst | oss and those against liability, arguing that the
provision in question in this case is the latter type.
Mount batten cites Pennsyl vania case | aw standi ng for the
proposition that a claimfor indemification against liability
arises as soon as liability is incurred, even if there is no
actual loss. Arguing also that under Virginia |aw, Muntbatten,
as a surety, becane primarily liable to Bell as soon as R & R
def aul ted, Mountbatten therefore clains that the i ndemification
cl ause has been triggered, and that Brunsw ck shoul d defend
against Bell’s clains, without requiring Muntbatten to first
expend nonies in connection with that anticipated litigation.
However, this argunment, too, is unavailing, as it continues to
i gnore the existence and inpact of the as yet unnet condition
precedent to its liability. Mreover, Muntbatten' s reliance on
ACandS, Inc. v. The Aetna Cas. & Sur. Co., 666 F.2d 819 (3d Gr.
1981), as standing for the proposition that “a dispute concerning
the refusal to indemmify and defend is a current obligation
constituting a case or controversy worthy of adjudication,”
(Pl.”s Br. Opp’'n Mot. Dismss at pp. 16-17), is msplaced. In
ACandS, numerous |awsuits had actually been filed against the
plaintiff, an insulation installer, in connection with its

custonmers’ exposure to asbestos. [d. at 821. The plaintiff
sought declaratory review regarding duty to defend cl auses
contained in its agreenents with its insurance conpanies. |d. at

821-22. Unlike in the instant case, ACandS did not involve a bar
to the Qobligor’s liability until a condition precedent had been
met. Accordingly, the court held that since the obligation to
defend had arisen, the issue of the parties’ respective
responsibilities was ripe for declaratory review |d. at 823.

10



to its custoners as a result of custoners’ suits filed agai nst
St ep- Saver because of conmputer system mal function. 1d. at 645.
The court held that the claimfor declaratory relief was not

ri pe, because, anong other reasons, it requested a declaratory

j udgnent based upon a contingency - “if” the custoner suits
established a defect. |1d. at 648. The court noted that even if
it were to issue the judgnent, the legal status of the parties
woul d not change or becone clarified because “our decl aration
itself would be a contingency.” I1d.

Simlarly, in the instant case, Muntbatten seeks a
decl aratory judgnent based on a contingency - a suit against it
by Bell. Bell has not and presently cannot justifiably seek hold
Mount batten |iable in connection with the Bell project. Wether
Bell will attenpt to do so in the future, once the condition
precedent has been net, is uncertain. Accordingly, as in Step-
Saver, a declaratory judgnent in this case is not warranted.

Al t hough there is no basis, at this tinme, for
Mount batten’s request for declaratory review, Muntbatten is
entitled to have its clains adjudicated in the ordinary course of
litigation. Therefore, we deny Brunswick’s Mdtion to Dismss
wWth respect to all of Mountbatten' s clains except the requests
for declaratory relief.

An appropriate Order foll ows.
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