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VEMORANDUM

ROBERT F. KELLY, J. JULY 25, 2000
Presently before the Court is the Mtion of all
Def endants except Janes Plumrer to Dismiss the Plaintiff’'s
Conpl ai nt pursuant to Federal Rule of Cvil Procedure 12(b)(6).
Plaintiff, Mchael MKnight (“Plaintiff”), proceeding pro se,
brings this action against his fornmer enployer, the School
District of Philadel phia (“School District”), various enpl oyees
of the School District and a forner student under Title VII of
the CGvil R ghts Act of 1964 and the Pennsyl vania Human Rel ati ons
Act (“PHRA") for alleged wongful termnation. 42 US.C 8§
2000e, et seq.; 43 Pa. CS. A 8 959, et seq. In addition,

Plaintiff seeks damages under The Racketeer |nfluenced and



Corrupt Organi zations Act of 1984 (“RICO) and Pennsylvania | aw.
18 U.S.C. 8 1961 et seq. For the reasons that follow the
Def endants’ Motion will be denied in part and granted in part.
| . FACTS.

Plaintiff was enployed as a teacher by the School
District from Septenber, 1976, through Decenber 17, 1997, when he
was suspended w t hout pay and subsequently di scharged on March
20, 1998. From 1990 through March 20, 1998, Plaintiff was
assigned to the Dani el Boone School (“Boone”), a Renedi al
Di scipline School. Plaintiff was arrested on Novenber 20, 1997,
and charged with sexual assault and other crines allegedly
commtted in the Plaintiff’s hone agai nst an ei ghteen year-old
former student. He returned to work on Decenber 8, 1997, and was
tenporarily reassigned to an office job pending the outcone of an
i nvestigation by the School District. An investigatory
conference was held on Decenber 17, 1997, which Plaintiff
att ended, acconpani ed by his Phil adel phia Federation of Teachers

(“PFT”) union representative.? Plaintiff was subsequently

Plaintiff was notified by meno on Decenber 8, 1997 about
the investigatory conference originally scheduled for Decenber
10, 1997 with a Boone Administrator. The conference was | ater
reschedul ed for Decenber 17, 1997.

Plaintiff alleges that he was not given a proper
heari ng and received i nproper due process, was not presented with
a list of charges agai nst himnor advised of his right to be
represented by counsel at the hearing. |In addition, Plaintiff
all eges that he was not permtted to present testinony, wtnesses
or evidence and was denied his right to cross-exanm ne his
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suspended wi t hout pay on Decenber 17, 1997, and applied for
unenpl oynent conpensation on Decenber 21, 1997. On January 8,
1998, he appeared at a prelimnary hearing on the crim nal
charges agai nst himand was held over for trial.

Plaintiff’s application for unenpl oynent conpensati on
was approved on January 14, 1998, and the School District
appeal ed that decision on January 21, 1998, citing w |l ful
m sconduct. Plaintiff thereafter received a February 19, 1998
| etter requesting his appearance at a second school hearing on
March 11, 1998. Subsequently, the Plaintiff also received a
letter fromhis health care provider dated March 2, 1998 that his
health care benefits were term nated on January 1, 1998.

At the second school hearing, which Plaintiff alleges
was procedurally simlar to the Decenber 15, 1998 hearing, the
Plaintiff was advised that he m ght be term nated due to the
School District’s policy against enploying individuals who had
been arrested and crimnally charged. On March 31, 1998,
Plaintiff had a tel ephone conversation with his PFT
representative who infornmed Plaintiff that he was term nated on
March 20, 1998, despite Plaintiff’s prior receipt of a letter

dated March 20, 1997, containing specific |anguage nerely

accuser. Plaintiff admts that he attended the hearing, but
foll owi ng the advice of his attorney, who was not present at the
hearing with the Plaintiff, did not answer any questions posed to
hi m by the School Hearing Oficer.
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recommending termnation. (Conpl., 7 8.)2 Plaintiff’s PFT
representative alluded to a School D strict Arrest Policy and
advised the Plaintiff to proceed to | abor arbitration.

The Plaintiff was awarded unenpl oynent benefits on
April 22, 1998, and the School District filed a request for a
remand hearing on April 24, 1998. The crimnal charges agai nst
Plaintiff were dismssed on July 31, 1998. Plaintiff thereafter
filed an EEOC Conpl ai nt on June 16, 1999, and a PHRA Conpl ai nt on
May 7, 1999. The EECC issued Plaintiff a right-to-sue letter on
Novenber 4, 1999, dism ssing Plaintiff’s Conplaint as tine-
barred. The PHRA also issued the Plaintiff a |letter on August
11, 1999, dismssing Plaintiff’s Conplaint as untinely and beyond
the PHRC s jurisdiction. Thereafter, on January 31, 2000,
Plaintiff filed an in forma pauperis notion in this Court, which
was deni ed on February 3, 2000. Plaintiff then filed his
Conpl ai nt on February 7, 2000, alleging a failure to provide
COBRA notification violations and also violations of Title VII,
the PHRA, RICO the Fifth and Fourteenth Anendnents, the Privacy
Act, the Federal Conspiracy Act. The Plaintiff also alleges
state law clains of breach of contract, due process violations,
and civil conspiracy.

1. STANDARD.

°The termnation letter is dated March 20, 1997, but was
actually mailed in 1998. This Court, therefore, assunmes that the
| etter should have been dated March 20, 1998.
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The purpose of a notion to dismss for failure to state
aclaimis to test the legal sufficiency of the allegations

contained in the conplaint. Kost v. Kozakiewicz, 1 F.3d 176, 183

(3d Cir. 1993). Under Rule 12(b)(6), the Court nust determ ne
whet her the allegations contained in the conplaint, construed in
the light nost favorable to Plaintiff, show a set of
circunstances which, if true, would entitle Plaintiff to the

relief he requests. Gbbs v. Roman, 116 F.3d 83, 86 (3d Cir.

1997)(citing Nam v. Fauver, 82 F.3d 63, 65 (3d Cr. 1996)). A

conplaint will be dismssed only if Plaintiff could not prove any
set of facts which would entitle himto relief. Nam, 82 F.3d at

65 (citing Conley v. G bson, 355 U S 41, 45-46 (1957)).

I11. DI SCUSSI ON.

A. Plaintiff's PHRA and Title VII d ains.

The Defendants state that the Plaintiff's Title VII and
PHRA clains are tine-barred. Title VIl requires a tinely charge
of discrimnation to be filed with the Equal Enpl oynent
Qpportunity Comm ssion (“EECC’) before a federal court nmay

adj udicate a claim Vaughan v. Pathmark Stores, Inc., No.

Cl V. A 99-18, 2000 W. 39067, at *2 (E.D. Pa. Jan. 19, 2000)(citing

Melincoff v. East Norriton Physician Serv., No. ClV.A 97-4554,

1998 W. 254971, at *7 (E.D. Pa. Apr. 20, 1998)). Cenerally, a
plaintiff rmust file his EEOCC charge “w thin one hundred and

ei ghty days after the alleged unl awful enpl oynent practice
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occurred. . . 7 42 U S.C 8§ 2000e-5(e)(1). However, in a state
such as Pennsyl vania, which has its own anti-discrimnation |aws
and enforcenent agency, a plaintiff nust file an EEQCC conpl ai nt
within 300 days fromthe date of the alleged discrimnatory

enpl oynent action in order to neet the timng requirenents of
Title VII. 1d. Moreover, pursuant to the Pennsyl vani a Human
Rel ations Act (“PHRA’), Plaintiff had 180 days after the all eged
di scrimnatory enploynent action to file his Conplaint wwth the
Phi | adel phi a Hunan Rel ati ons Comm ssion (“PHRC'). 43 Pa. C S A
§ 959(h).

Plaintiff was discharged on March 20, 1998, and fil ed
his “Charge of Discrimnation Conplaint” with the EEOCC on June
16, 1999, 6 nonths beyond Title VII's 300-day filing requirenent.
The EECC, therefore, informed Plaintiff on Novenber 4, 1999, that
it could not investigate his charge. The Plaintiff did not file
his Conplaint with the PHRC until June 15, 1999, 9 nonths beyond
the PHRA's 180-day filing requirenent. The PHRC, therefore, by
letter dated Cctober 4, 1999, dism ssed Plaintiff’s Conplaint for
| ack of jurisdiction. Thus, Defendants argue that Plaintiff’s
Title VII and PHRA clains are untinely.

The Plaintiff, however, insists that his EEOCC and PHRC
conplaints were tinely filed. He argues that the comrencenent of
the filing periods under Title VII and the PHRA shoul d occur on

the dates that the “latest harnf to the Plaintiff occurred.



Plaintiff argues that the | atest harm he suffered occurred on
Novenber 25, 1998, when he received an Cctober 19, 1998 letter
fromJanmes I ngram Esquire, an attorney whom he had consulted,
stating that the School District was denying Plaintiff’s
rei nstatenent because of its Arrest Policy. Accordingly, the
Plaintiff contends that October 19 and Novenber 25, 1998 mark the
comencenent of the PHRA and EEOC filing tinme periods.

Title VII clearly states that its tolling date is the
date of the alleged unlawful enploynent practice. Here, the
al | eged unl awf ul enpl oynent practice occurred on March 20, 1998.
Thus, Plaintiff’s Title VII| claimis tinme-barred, because he
filed his EEOC conplaint 6 nonths beyond the 300 day filing
requirenent. Simlarly, the Plaintiff’s PHRA claimis tine-
barred because the Plaintiff waited over one year after March 20,
1998 to file his claimwith the PHRC. Defendants’ Mtion to
Dismss is therefore granted for Plaintiff’s Title VIl and PHRA
cl ai ms.

B. Plaintiff's Breach of Contract d aim

Def endants al so nove to dismss Plaintiff’'s breach of
contract claimbecause it is a state |aw clai mgoverned by the
Publ i ¢ Enpl oyee Rel ations Act (“PERA’), 43 P.S. § 1101.101 et
seq. The PERA, Article I X, section 903, provides for nandatory
arbitration of disputes or grievances and binding arbitration as

the final step of dispute resolution. Def endants al so state



that the collective bargaining agreenment in effect between the
PFT and the School District governs the steps which the Plaintiff
was obligated to follow in the grievance procedure.

The Col |l ective Bargai ni ng Agreenent states in Article
T-VII1, section 8 that

[t] enured and/ or non-tenured enpl oyees shal

not be subjected to discipline or discharge

except for just cause and in such cases the

enpl oyee shall have the option of electing to

proceed under the provisions of the

Pennsyl vani a Public School Code or under the

grievance and arbitration provision of this

Agr eenment .
(Defs.” Mem Law in Supp. Mdt. to Dismiss at 4.) The noving
Def endants contend that the Plaintiff admts that he “waived any
and all rights to a hearing before the Board for failure to
request one within ten (10) days of receipt of the recommended
termnation letter.” (Conpl., 1 32.) Therefore, according to
the Defendants, Plaintiff’s only other renedy was to request that
the PFT file a demand for arbitration on his behalf. On Cctober
23, 1998, the Plaintiff requested that the PFT process his
grievance by “utilizing the grievance and arbitration provisions
of the Collective Bargaining Agreenent.” (Conpl., ¥ 51.) The
PFT, despite Plaintiff’s request, declined to file a demand for
arbitration on his behalf. The Defendants correctly state that
the Plaintiff, through his breach of contract claim alleges that

the PFT failed to represent him Because the Plaintiff did not

name the PFT as a Defendant, the Defendants claimthe Plaintiff’'s
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breach of contract claimfails under Fed. R Cv. P. 12(b)(7) for
failure to join the PFT as an indi spensable party.

The Plaintiff responds that disciplinary issues
i nvol vi ng professional educators in the School District are
governed by the Pennsylvania Public School Code ("PAPSC'), 24
P.S. section 11-1101, et seq., not the PERA. Under the PAPSC,
the only valid causes for term nation of an educator are
“[1]morality, inconpetency, intenperance, cruelty, persistent
negl i gence, nental derangenent, advocation of or participating in
un- Aneri can or subversive doctrines, persistent and w | ful
viol ation of the school |laws of this Conmmonweal th on the part of
the professional enployee . . .” 24 P.S. 8§ 11-1122. MNbreover,
the Plaintiff clainms that the School District inproperly
term nated his Professional Enployee’ s Contract w thout just
cause and violated the terns of the Collective Bargaining
Agr eenent between the PFT and the School District by inproperly
termnating himand failing to expunge negative docunents as
required by the terns of the Agreenent.

At this stage of the litigation, the specific |anguage
of the Collective Bargaining Agreenent in place between the PFT
and t he Defendant School District is unknown to the Court;
therefore the Defendants’ Mtion with respect to the Plaintiff’s
breach of contract claimnust be denied.

C. Failure to Provide COBRA Notification




Def endants al so nove to dismss Plaintiff’s claim
agai nst the Defendants for failure to provide COBRA notification
because the Defendants allege that term nation for “gross
m sconduct” is not a “qualifying event” under 29 U S.C. section
1163 which would require the School District to notify Plaintiff
of his COBRA options. The Plaintiff asserts, in response, that
“an arrest does not constitute gross m sconduct when there is no
conviction and/or the charges are dism ssed w thout prejudice
resulting fromthe outcone of the District Attorney’s
i nvestigation. The charge of rape was di sm ssed because of | ack
of evidence. . .” (Pl.’s Resp. at 4.) |In addition, the
Plaintiff states that the Defendant School District fails to
establish just cause for Plaintiff’s term nati on because it
contends that he was term nated on charges of immorality and
nmoral turpitude, yet the evidence and testinony overwhel m ngly
support his assertion that he was termnated as a result of his
arrest, not for gross m sconduct.

The Plaintiff notes that, on appeal, the unenpl oynent
conpensation referee ruled that the School D strict did not
establish gross m sconduct or wongdoing by the Plaintiff.
Plaintiff was therefore awarded unenpl oynent benefits. The
Plaintiff also states that the School Board: (1) failed to neet
the requirenments of |I.R C. 4980B; (2) inproperly term nated his

heal th care coverage w thout establishing gross m sconduct; and
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(3) failed to provide the Plaintiff with a notice of election of
continued health care at a group rate, “constituting negligence
(which entitles plaintiff to civil penalties) and intentional [ ]
(which gives rise to potential damages).” (Conpl., § 73.)

A health plan adm nistrator is required by COBRA to
provi de sufficient notice of COBRA rights to a covered enpl oyee
and qualified beneficiaries who would | ose coverage under the

plan as a result of a qualifying event. 29 U S. C § 1161. Upon

the occurrence of a “qualifying event,” “the enployer of an
enpl oyee under a plan nust notify the admnistrator ... within 30
days ... of the date of the qualifying event[.]” 29 U S C 8§

1166(a)(2). The admnistrator nust then notify any qualified
beneficiary of his COBRA rights within 14 days of the receipt of
notification fromthe enployer. 29 U S . C 8§ 1166(a)(4)(A & (c).
The term nation of a covered enployee’s enploynent is a
gualifying event. 29 U S.C. § 1163(2).

The issue for this Court to decide is whether the
Plaintiff has stated a cause of action for the School D strict’s
failure to notify himof his COBRA benefits. The Defendants

state that they were “not . . . legally obligated to provide any
sort of COBRA notification to the plaintiff since termnation for
‘gross msconduct’ is not a ‘qualifying event’ under 29 U S.C S

§ 1163 which woul d have then required the School District to

notify the plaintiff of his COBRA options pursuant to 29 U S.C S.
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8§ 1166.” (Defs.” Mem Law in Supp. Mot. to Dismss at 5.) The
al l eged reason for Plaintiff’s termnation was his crim nal
arrest, and he alleges at paragraph 32, that “[a] teacher cannot
be termnated for immorality or unfitness to teach where he is

i nnocent [of] wongdoing. The District may only renove a teacher
incident to a crimnal arrest where the conduct underlying the
arrest is imoral or otherw se indicates an unfitness to teach.”
(Conpl ., T 32.)

The definition of gross m sconduct varies fromstate to
state. Under Rule 12(b)(6), this Court nust consider whether the
Plaintiff can prove any set of facts which would entitle himto
relief. Here, the Plaintiff’s allegation that an arrest and
subsequent dism ssal of crimnal charges do not constitute gross
m sconduct may entitle Plaintiff to the relief he requests.

Thus, Defendants’ Mtion to Dismss with respect to Plaintiff’s
COBRA notification claimis deni ed.

D. Presunmpti on of I nnocent Until Proven Guilty

The Defendants nove to dismss the Plaintiff’s
allegation that they violated Plaintiff’s constitutional right to
“presunption of innocent until proven guilty” (Conpl., 1 75,)
because this statenent constitutes |egal prose rather than a
substantive, actionable and |legally recognizable claim
“I'nnocent until proven guilty” is the burden of proof in a

crimnal proceeding, and therefore paragraph 75, conprising Count
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VIIl of Plaintiff’s Conplaint, is dismssed.

E. Fifth Anmendnent d ai ns.

The Plaintiff also alleges that “the Defendant
attenpted to subject plaintiff to the sane offence [sic] tw ce
and/ or have jurisdiction over crimnal charges that were
dism ssed by the District Attorney [sic] Ofice.” (Conpl., 1
77.) 1t seens that the Plaintiff, by this allegation, seeks to
inplicate the Fifth Arendnent prohibition against double
j eopardy. The Defendants correctly state that resol ution of
crimnal charges in favor of a defendant does not bar subsequent
civil or admnistrative proceedi ngs concerning the very sane

underlying m sconduct, however. Stone v. United States, 167 U S

178, 188 (1897); United States v. One Assortnent of 89 Firearns,

465 U. S. 354, 366 (1984); United States v. Crispino, 586 F. Supp.

1525 (D.N. J. 1984); Commonwealth of Pa. State Police v. Swaydis,

470 A 2d 107 (Pa. 1983). Consequently, Plaintiff’s Fifth
Amendnent doubl e jeopardy cl aimat paragraph 77 of his Conpl ai nt
is dismssed.

The Defendants do not, however, address the Plaintiff’s
Fifth Amendnent claimregarding deprivation of property interests

found at paragraph 76 of the Conplaint.® Therefore, the portion

]In paragraph 76 of his Conplaint, the Plaintiff alleges
that he “had property right [sic] and expectation of continued
enpl oyment. Defendant violated Plaintiff [sic] 5th anendnment and
Commonweal th statute to [sic] right to ‘life, liberty or
property.[’] Therefore, defendant deprived Plaintiff’'s [sic] of
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of Plaintiff’s Fifth Arendnent claimin paragraph 76 survives
this Motion to Dism ss.

F. Claimfor Relief Under the Privacy Act.

Def endants’ counsel, unable to |ocate within either the
federal or state statutes an official act referenced by Plaintiff
as the “Privacy Act of 1974,” asks this Court to direct the
Plaintiff to provide a nore definite statenent with respect to
the “creditors” generally referenced in Plaintiff’s “claimfor
relief under the Privacy Act of 1974.” (Defs.’” Mt. to Dismss
at 2.) The Defendants suppose that this claimrefers to the
Ri ght of Financial Privacy Act of 1978 (“RFPA’), 12 U S.C
sections 3401-3422, which focuses on a custoner’s right to notice
bef ore governnent agencies are permtted access to records of his
financial transactions and the custoner’s right to contest such
access. 12 U. S.C 88 3401-3422. The Defendants state that the
Plaintiff does not identify the creditors to whomthe Plaintiff’s
all egedly private information such as his address and tel ephone
nunber was disclosed. According to the Defendants, the
Plaintiff’s failure to identify wwth any specificity the identity
of these “creditors” or whether these “creditors” are governnment
agenci es which mght then trigger the RFPA requires dism ssal for

failure to state a claimupon which relief nmay be granted. The

‘life, liberty, or property’ by not conplying with procedural due
process saf eguards when di sm ssing himw thout just cause.”
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Plaintiff did not respond to this portion of the Defendants’
Motion to Dismss; therefore, this Court will conpel the
Plaintiff to provide a nore definite statenent of the allegations
set forth in paragraph 78 of his Conpl aint.

G Claimfor Relief for Failing to Conply with the Public

School Codes of Pennsyl vani a.

The Def endants note that paragraph 79 of the
Plaintiff’s Conplaint alleges that the Defendants “persistently
and willfully violated and failed to conply with the laws of this
Commonweal th” and “[t] he Defendant’s [sic] conduct constitutes
immorality, inconpetency, intenperance, cruelty and persistent
negligence.” (Compl., 9 79.) The Court agrees with the
Def endants’ interpretation that these statenents do not, in and
of thensel ves, conprise legally cognizable clains under federal
or state law. The Defendants fail to address the Plaintiff’'s
allegations in the first sentence of paragraph 79, that
“Defendant failed to conply with procedures set forth in the | aw
regardi ng disciplined [sic] of tenured teachers (Public School
Codes 24 P.S. 1121 through 1132).” (Conpl., T 79.) The
Plaintiff states a valid cause of action, therefore Defendants’
Motion to Dismss is denied with respect to paragraph 79 of
Plaintiff’s Conplaint, Defendants’ failure to conply with the
Pennsyl vani a Public School Code.

H. Claimfor Relief for | nproper Suspension and W ongf ul
Ter m nati on
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The Defendants claimthat the Plaintiff’'s statenent
that “[p]laintiff was inproperly suspended and subsequently
inproperly term nated w thout just cause,” (Conpl., 7 80,) is a
restatenment of the Plaintiff’s breach of contract claim at
paragraphs 71 and 72. Therefore, the Defendants nove for

di sm ssal of paragraph 80. A very limted action for w ongful

di scharge exists for at-w |l enployees under Pennsylvania | aw
“because enpl oyees who are not at-will may bring their clains
under breach of contract theories.” Cni v. National RR

Passenger Corp., No. CV.A 99-2630, 1999 W. 1049833, at *2 (E. D

Pa. Nov. 19, 1999)(citing R cciardi v. Consolidated Rail Corp.

No. ClV.A. 98-3420, 1999 W. 77253, at * 2 (E. D. Pa. Feb. 8,

1999) (citations omtted)). Because the Plaintiff in this case is
covered under a collective bargaining agreenent, he is not an at-
will enployee. 1d. (citations omtted). WMoreover, “a contracted
or tenured enployee may not sue for wongful discharge. ”

but “may seek relief only under a breach of contract theory.”

Freeland v. Lower Merion Sch. Dist., No. CV.A 94-2559, 1995 W

129200, at *6 (E.D. Pa. Mar. 24, 1995)(citing Ross v. Montour

R R Co., 516 A 2d 29, 32 (Pa. Super. 1986)). Therefore, no
action for wongful discharge is available to the Plaintiff in
the instant case and this claimis dism ssed.

Def endants’ incorrectly contend, however, that the

Plaintiff’s inproper suspension and wongful discharge clains are
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nmerely restatenents of his breach of contract claim Rather
these clains may provide a basis for Plaintiff’'s 5th and 14th
Amendnent clains. To that extent, they survive this Mtion.
l. RI CO
RI CO provides a civil cause of action for any private
person injured in his business or property by reason of a

violation of 18 U S.C. section 1962. 18 U.S.C. § 1964; Kehr

Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1411 (3d Gr.),

cert. denied, 501 U S. 1222 (1991). Section 1962, containing

four subsections, prohibits the followng activities: (1) using
or investing, directly or indirectly, incone in the acquisition
or establishnment of any enterprise engaged in interstate or
foreign commerce; (2) acquiring or maintaining, directly or
indirectly, any interest in or control of any enterprise which is
engaged in or the activities of which affect interstate commerce;
(3) conducting or participating, directly or indirectly, in the
conduct of an enterprise’'s affairs through a pattern of
racketeering activity or collection of an unlawful debt; and (4)
conspiring to violate any of the provisions of (a), (b) or (c).
18 U.S.C. § 1964.

The Defendants nove for dismissal of the Plaintiff’s
RICO claimon the basis that the Plaintiff has failed to plead
that (1) the defendant(s) violated the substantive RICO statute

in 18 U S.C. section 1962; and (2) the plaintiff was injured in
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busi ness or property by reason of a violation of section 1964.

18 U.S.C. 8 1962. Although the Plaintiff did not respond to this
portion of the Defendant’s Motion to Dismss, the Plaintiff
cannot prove any set of facts in support of his claimthat wll
entitle himto relief because all of the alleged operative facts
occurred in Pennsylvania with no interstate or foreign comerce

i nvol venent. Thus, the Plaintiff’s RICO claimis dism ssed.

J. Claimfor Relief Under the Federal Conspiracy Statute.

The Defendants al so claimthat paragraphs 82A and 83
are fundanentally restatenents of the Plaintiff’s RICOclaimin
paragraph 81A-R and nust be di sm ssed because the Plaintiff fails
to allege a section 1962 violation and injury. The Plaintiff
| abel s these paragraphs “Claimfor Relief Under Federal Statute
for Conspiracy.” (Conpl., 182.) The Federal Conspiracy Statute
sets forth the penalties for a conspiracy to conmt an offense
agai nst or defraud the United States. 18 U S.C. § 371. In
paragraph 82(A), the Plaintiff does not allege a conspiracy
against or attenpt to defraud the United States. Conpl., § 82A
Thus, Plaintiff’s claimunder the Federal Conspiracy Statute
fails. To the extent that the Plaintiff sets forth an allegation
of civil conspiracy, however, his claimsurvives this Mtion.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL A NMCKNI GHT, : ClVIL ACTI ON
Plaintiff, :
v. : NO 00-573

SCHOOL DI STRI CT OF PHI LADELPHI A, :
FLOYD W ALSTON, DAVID W HORNBECK,
GERVAI NE | NGRAM  JACKI E B. :
SPARKMAN, JOHN L. MLEES,

MARJCRI E H. ADLER, GEORCE

CAMMOROTA, HENRY PARKS, W LLI AM
ROBI NSON, ANDREW M ROSEN, GAETON
ZORZlI, E.V. MLEAN, CLIFFORD JAMES, :
KELLY KLAK and JAMES PLUMMVER, :

Def endant s.

ORDER

AND NOW this 25th day of July, 2000, upon
consi deration of the Defendants’ Mtion to Dismss, and
Plaintiff’s Response thereto, it is hereby ORDERED t hat

1. Defendants’ Modtion is DENIED in part and GRANTED
in part;

2. Def endants’ Mdtion is GRANTED as to Plaintiff’s
PHRA, Title VII, RICO Fifth Amendnent doubl e jeopardy and
wrongful term nation clainms, and those clains are DI SM SSED,

3. Def endants’ Mdtion is DENIED as to Plaintiff’s
notification of COBRA benefits, breach of contract, conmon | aw
conspiracy, and Fifth and Fourteenth Anendnent clains; and

4. Plaintiff shall provide, within fourteen days of



the date of this Order, a nore definite statenment of the
all egations set forth in paragraph 78 of his Conplaint, and the
Defendants are granted | eave to thereafter renew their Mtion to

Dismss that portion of the Plaintiff’s Conpl aint.

BY THE COURT:

ROBERT F. KELLY, J.



