IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LADELPHI A NEWSPAPERS, | NC., : CIVIL ACTI ON
V. :
ARGENT VENTURES LLC NO. 00-1808

MEMORANDUM AND ORDER

HUTTON, J. July 12, 2000

Presently before the Court is Defendant’s Mtion to Dismss
Plaintiff’s Declaratory Judgnent Conplaint (Docket No. 5), and
Plaintiff’s QOpposition thereto. For the followng reasons,

Def endant’s Mdtion i s GRANTED.

. BACKGROUND

This action arises out of a dispute concerning the sale of
certain real property | ocated i n Phil adel phi a, Pennsyl vani a, at 440

N. Broad Street and 440 N. 15'" Street. (See Pl.’'s Qpp. to Def.’s

Mot. to Dismiss at 1). The seller, and Plaintiff in this
Decl aratory Judgnent action, is Philadelphia Newspapers, Inc.
(“PNI™) . PNI is a Pennsylvania corporation, with its principal
pl ace of business |ocated in Philadel phia, Pennsylvani a. (See

Pl.”s Opp. to Def.”s Mot. to Dismss at 2). The Defendant in the
above captioned action is Argent Ventures LLC (“Argent”). Argent
isalimted liability conpany organi zed under New York Law, wth

its principal place of business in New York Cty. (See Pl.’s Qpp.



to Def.’s Mot. to Dismss at 2-3). Argent through its subsidiary
Argent Acquisitions allegedly entered into a witten contract with
PNI to purchase the above referenced properties. (See Def.’s Mt.
to DDsmss at 1). It is this alleged purchase agreenent that is
the subject matter of Plaintiff’s declaratory judgnent action, and
the genesis of the conflict between PNl and Argent.

While Argent asserts that a binding agreenent of sale was
consummat ed between the parties on or about February 9, 2000, PN

mai ntai ns that no such agreenent was reached because, inter alia,

Argent rejected PNI's offer when it failed to accept the terns of
a letter of intent; instead making counter-proposals which
el imnated Argent’s power of acceptance. (See Pl.’s Qpp. to Def.’s
Mt. to Dismss at 2-4).

The Court need not consider the nerits of Plaintiff’s clains
as they are not rel evant the jurisdictional decision concerningthe
propriety of hearing the instant declaratory judgnent action. The
Court, however, acknow edges that it is undisputed fromthe parties
papers that Argent and PNl were unable to resolve this matter
despi te ongoi ng di scussi ons concerni ng settlenent and the possible
use of nediation. (See Pl.’s Qop. to Def.’s Mot. to Dism ss at 6-
7). Furthernore, it is clear that Argent had informed PN on
several occasions of its willingness to litigate the matter should
a resolution not be forthcomng. (See Letter of Def., dated Mar.

22, 2000, Mar. 30, 2000 & Apr. 10, 2000).






PNI filed the instant declaratory judgnment action in federal
court on April 7, 2000, apparently in the mdst of the above
mentioned settlenent discussions. (See Pl.’s Opp. to Def.’ s Mt.

to Dismss at 6-7; see also Def.’s Mot. to Dismss at 7-9).

Shortly thereafter, on April 13, 2000, Argent Acquisitions filed
its Conplaint in the Philadel phia Court of Common Pl eas for breach
of contract. (See Pl."s Opp. to Def.’s Mot. to Dismss at 7).
PNI, on or about May 4, 2000, filed several Prelimnary Qbjections,
including an objection that Argent Acquisitions action is
duplicative of a prior action commenced by PNl in United States
District Court for the Eastern District of Pennsylvania. (See

Pl.”s Qop. to Def.’s Mot. to Dismss at 7 n.2).

1. DI SCUSSI ON

The Declaratory Judgment Act, 28 U S . C. 8§ 2201(a)(1994),
confers upon federal courts “unique and substantial discretion in

deci di ng whether to declare the rights of litigants.” See WIlton

v. Seven Falls Co., 515 U S. 227, 286, 115 S. C. 2137, 2142

(1995). As such, the Act is “an enabling Act which confers a
di scretion on the courts rather than an absolute right upon the
litigants.” 1d. (citations omtted). The purpose of the Act is “to
enabl e a person caught in controversy to obtain resolution of the
di spute, instead of being forced to await the initiative of the

antagonist.” See National Foam Inc. v. Wllians Fire & Hazard

Control, Inc., No. CIV.A 97-3105, 1997 W. 700496, at *7 (E.D. Pa.
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Cct. 29, 1997) (quoting Genentech, Inc. v. Ei Lilly & Co., 998

F.2d 931, 937 (Fed. Gr. 1993)). Consequently, the Court cannot
di sm ss a declaratory action sinply because affirmative litigation
i s subsequently brought by the antagonist. See id. Nevertheless,
the Court may dism ss a declaratory action where it is shown that
the such action was filed in anticipation of the inpending
litigation and notivated solely by considerations of forum

shopping. See id.; see also IMs Health, Inc. v. Vality Tech., Inc.

, B9 F. Supp. 454, 463 (1999). In making such inquiry the Court
may al so consider “the anmount of tinme between the declaratory and
affirmative filings, with a shorter period indicating bad faith.”

| MS Health, Inc., 59 F. Supp. at 463. A district court’s decision

regarding the propriety of hearing a declaratory judgnent actionis

reviewabl e only for abuse of discretion. See Wlton, 515 U S. at

289-90, 115 S. . at 2144.

In the instant matter, it appears obvious that Plaintiff’s
declaratory action is little nore than an attenpt to force the
resolution of the underlying dispute in a federal forum rather
than state court. Especially because |ess than one week el apsed
fromthe filing of Plaintiff’s April 7, 2000, declaratory action
and Defendant’s April 13, 2000, state court conpl aint. Pur suant
to 28 U S.C. 8§ 1441(b), Plaintiff is foreclosed from renoving
Def endant’ s Pennsylvania state court action to federal court as

Plaintiff is itself a citizen of Pennsylvania. See 28 U S.C 8§



1441(b) (stating that “an action shall be renovable only if none of
the parties ininterest properly joined and served as defendants i s
a citizen of the State in which such action is brought”).

G ven that renoval of the state court conplaint is precluded,
for the Court to entertain Plaintiff’s declaratory action clearly
encourages and rewards forum shopping through the filing of
anticipatory declaratory judgnent actions. As Plaintiff would not
have been able to avail itself of federal jurisdiction otherw se,
the Court cannot exercise its discretionary declaratory power to
open the doors of federal court to Plaintiff when Pennsylvania
State Court is the nore appropriate forum for resolution of the
under | ying dispute.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LADELPHI A NEWSPAPERS, | NC., : ClVIL ACTION
V. :
ARGENT VENTURES LLC NO. 00- 1808
ORDER
AND NOW this day of July, 2000, wupon consideration of

the Defendant’s Motion to Dism ss Plaintiff’s Declaratory Judgnent
Conmpl ai nt (Docket No. 5), and Plaintiff’s Qpposition thereto, ITIS
HEREBY ORDERED t hat the Defendant’s Mtion is GRANTED.

I T I'S HEREBY FURTHER ORDERED that Plaintiff’'s Declaratory

Judgnent Conplaint is DI SM SSED.

BY THE COURT:

HERBERT J. HUTTON, J.



