IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES GEORGE DOURI S : CIVIL ACTI ON
V.
MARI E COSTELLO & COUNTY OF BUCKS NO. 99- 3357

MEMORANDUM AND ORDER

HUTTON, J. July 13, 2000

Presently before this Court are Defendants Bucks County and
Marie Costello's ("Costello") (collectively, the "Defendants")
Motion to Dismiss Plaintiff’s Conplaint Pursuant to F.R C.P. 12(c)
(Docket No. 12), Defendants' Mtion for Protective Oder (Docket
No. 13), Defendants' Mtion to Conpel a Medical Exam nation of
Plaintiff and a Vocational Examnation of Plaintiff (Docket No.
14), and Plaintiff Janmes George Douris’s (“Douris” or "Plaintiff")
omi bus Reply to Defendants' notions (Docket No. 15). For the

reasons stated below, each notion to Dismss is denied with | eave

to renew.

. DI SCUSSI ON

Pursuant to Federal Rule of Civil Procedure 12(c),
Def endants seek dism ssal of Counts I , Il , Il, V and VI of
Douris's Conplaint. Douris, however, seeks |eave of the Court to
amend his Conplaint. The Court first considers Douris's request

for | eave to anend.



Douris requests that he be allowed to anend his Conplaint to
plead a claimunder 42 U S.C. 8§ 1983. Federal Rule of Cvil
Procedure 15(a) provides as follows:

Amendnents. A party may anend the party's pleadi ng once as
a matter of course at any tinme before a responsive pleading
is served or, if the pleading is one to which no responsive
pleading is permtted and the action has not been placed on
the trial calendar, the party may also anend it at any tine
within 20 days after it is served. Oherwise a party nay
anend the party's pleading only by | eave of court or by
witten consent of the adverse party; and |eave shall be
freely given when justice so requires. A party shall plead
in response to an amended conplaint within the tinme

remai ning for response to the original pleading or wiwthin 10
days after service of the anended pl eadi ng, whi chever peri od
may be | onger, unless the court otherw se orders.

Fed. R Cv. P. 15(a). Mdtions to anmend under Rule 15(a) may be
filed to cure a defective pleading, to correct insufficiently
stated clains, to anplify a previously alleged claim to change the
nature or theory of the case, to state additional clains, to
i ncrease the anount of damages sought, to el ect different renedies,
or to add, substitute or drop parties to the action. L. Charles

Alan Wight, Arthur R MIller, Mary Kay Kane, Federal Practice and

Procedure: CGvil 2d 8§ 1474 (1990). See Goodman v. Mead Johnson &

Co., 534 F.2d 566, 569 (3d Cr. 1976) (district court inproperly
denied anendnent to add clains and substitute parties), cert.
denied, 429 U. S. 1038, 97 S. C. 732 (1977). It nust be noted that
in considering such a notion, Rule 15(a) expressly denmands that
"l eave shall be freely given when justice so requires.” Fed. R

Cv. P. 15(a).



The Third Crcuit stated, however, that the "potential for
undue prejudice [to the non-noving party] is 'the touchstone for

the denial of the |eave to anend.'" Coventry v. United States

Steel Corp., 856 F.2d 514, 519 (3d Cr. 1988) (quoting Cornell &

Co., Inc. v. Cccupational Safety & Health Review Commn, 573 F. 2d

820, 823 (3d CGir. 1978)); Howze v. Jones & lLaughlin Steel Corp.

750 F.2d 1208, 1212 (3d Cir. 1984) (sane). This is not to say,
however, that courts infrequently grant such notions.
Leave to anmend may be properly denied where there exists
“undue delay, bad faith or dilatory notive on part of the novant
undue prejudice to the opposing party by virtue of allowance

of the anendnent, futility of amendnent . . . .” Fonman v. Davis,

371 U.S. 178, 182, 83 S. C. 227, 230 (1962). The Foman Court
war ned, however, that is it an abuse of discretion if the district
court refuses to grant |leave to anend w thout providing a reason
for its decision. 1d., 83 S. C. at 230.

Douris's request is not inthe formof a notion but rather is
set forth in his omnibus response to Defendants' notions. As
Defendants filed an Answer to Douris's Conplaint, Douris may only
anmend his pleadings with |leave of Court or the consent of the
Def endant s. Def endants do not object on the record to Douris's
request.

Two factors weigh in favor of granting Douris's request: (1)

Douris can "cure [any] defective pleading[s], . . . correct



insufficiently stated clainms, . . . anplify a previously alleged
claim" etc; and (2) this case has not proceeded so far that
Defendants will be unduly prejudiced. The Court therefore wll
grant Douris's request; he has leave to anend all of his clains.
Accordi ngly, Defendants' Motion to Dismss is denied with | eave to
renew. !

Def endants al so have pending before the Court two discovery
motions: (1) a Motion for a Protective Order; and (2) a Motion to
Conpel Medi cal Exam nation of Plaintiff and Vocati onal Exam nation
of Plaintiff. Said notions are denied with | eave to renew as they

are premature given this suit's current procedural posture.

An appropriate Order follows.

. The Court notes it will be nmore expeditious for it to consider a judgnent

on the pleadings pursuant to Federal Rule of G vil Procedure 12(c) after Plaintiff has
had the opportunity to anend sonme or all of his pleadings. The Plaintiff, should he
chooses to amend, nust carefully and deliberately draft his clains such that al
parties are on notice of both the relief desired and the authority under which such
relief is sought.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAVES GEORCE DOURI S : ClVIL ACTION
V.
MARI E COSTELLO & COUNTY OF BUCKS NO. 99- 3357
ORDER
AND NOW this day of July, 2000, upon consideration of

Def endants Bucks County and Marie Costello's ("Costello")
(collectively, the "Defendants") Mdtion to Dismss Plaintiff’'s
Compl ai nt Pursuant to F.R C.P. 12(c) (Docket No. 12), Defendants’
Motion for Protective Order (Docket No. 13), Defendants' Mdttion to
Conpel a Medical Examination of Plaintiff and a Vocational
Exam nation of Plaintiff (Docket No. 14), and Plaintiff Janes
CGeorge Douris’s (“Douris”) omibus Reply to Defendants' notions
(Docket No. 15), IT IS HEREBY ORDERED t hat:

(1) Defendants Bucks County and Marie Costell o' s ("Costello0")
(collectively, the "Defendants") Mdtion to Dismss Plaintiff’'s
Conpl ai nt Pursuant to F.R C.P. 12(c) (Docket No. 12) is DENIED wi th
| eave to renew, and

(2) Defendants' Modtion for Protective Order (Docket No. 13) is
DENIED with | eave to renew, and

(3) Defendants' Mdttion to Conpel a Medical Exam nation of
Plaintiff and a Vocati onal Exam nation of Plaintiff (Docket No. 14)

is DENNED with | eave to renew.



| T 1S HEREBY FURTHER ORDERED t hat Plaintiff SHALL have twenty
(20) days from the date of entry of this Oder to anend his

Conpl ai nt .

BY THE COURT:

HERBERT J. HUTTON, J.



