IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NOFAST MANUFACTURI NG, | NC. : GAVIL ACTI ON
and NORVAN BARDSLEY :

vs. - NO. 99- CV- 6341
SCOTT BARDSLEY,

LEI GH BARDSLEY, and
DAVE M LLER

VEMORANDUM AND ORDER

JOYNER, J. June , 2000

Thi s case has been brought before the Court on notion of the
defendants to dismss the plaintiff’s conplaint pursuant to
Fed.R Cv.P. 12(b)(6) on the grounds that it is barred by the
statute of |imtations and by the principles of res judicata.

For the reasons set forth in the paragraphs which follow, the
nmotion shall be granted and Plaintiff’s conplaint dismssed with
prej udi ce.

Hi story of the Case

According to the plaintiff’s Conplaint, “the central and
material issue in this case is the disputed validity of
12,857.143 shares of Inofast stock” issued to Scott Bardsl ey,
Lei gh Bardsl ey and Dave MI | er between Septenber 30, 1992 and
April 21, 1993. Plaintiff, who is the forner ngjority
sharehol der in Inofast, the brother of defendant Scott Bardsl ey
and the son of Leigh Bardsley, contends that these additional
shares were issued in violation of SEC Rule 10b-5(b) in that he

did not approve themor participate in the Board of Directors’



decision to approve them Plaintiff seeks equitable relief on
behal f of both hinself and the corporation in the formof a Court
Order declaring the disputed 12,857.143 shares void as well as
all corporate acts which were effectuated through the unl awf ul
exercise of the voting rights of those shares.

This action, which was instituted on Decenber 13, 1999 is,
by Plaintiff’s own pleading, at least the fourth lawsuit which he
has filed as the result of the allegedly unlawful issuance of the
addi tional shares of stock to these defendants. On Decenber 2,
1993, M. Bardsley filed suit in the Court of Conmmon Pl eas of
Mont gonmery County seeking a declaration that a 1989 sharehol ders
agreenent was invalid and requesting the Court to rescind the
i ssuance of the 12,857.143 shares of stock. The Plaintiff
voluntarily discontinued that action on May 19, 1994 but on June
16, 1994, he filed a second action in Mntgonery County in which
he sought injunctive relief and conpensatory damages for the sane
series of transactions under the theories of violation of
fiduciary duty, fraud and for violation of the Pennsyl vani a
Busi ness Corporation Law. Thereafter, on April 19, 1995, Nornman
Bardsl ey brought a third suit for the unlawful issuance of the
12, 857. 143 shares of stock to the defendants in this Court, at
No. 95-2287. This suit again sought equitable and decl aratory
relief under Sections 10(b) and 29(b) of the Securities and
Exchange Act of 1934, 15 U. S.C 8878a-78kk and under the
Racket eer | nfluenced and Corrupt Organizations Act, 18 U S.C
81961, et. seq. (“RICO). According to his conplaint in this

action, the second Montgonery County action was “recently



voluntarily withdrawn” by Plaintiff “as a direct result of a
material m srepresentation of fact made in that Court in the nane
of Inofast by defendants,” while the first District Court action
was di sm ssed under Fed. R Civ.P. 12(b)(6) as barred by the
statute of limtations. (Pl's Conpl., T 10). See Also: Bardsley

v. Powell, Trachtman, Logan, Carrle & Bowran, 916 F. Supp. 458
(E. D. Pa. 1996).

In the instant notion to dismss, Defendants assert that
this action is not only tine-barred but is also barred by the
doctrine of res judicata. In response, Plaintiff first asserts
t hat because this Court never addressed or reached the issue of
whet her the disputed 12,857.143 shares of stock were properly
aut hori zed and i ssued, this case cannot be barred by res
judicata. Second, Plaintiff contends that this action is not
ti me-barred because, in failing/refusing to admt that the
i ssuance of the disputed stock was ultra vires, the defendants
fraudul ently conceal ed their actions. Accordingly, Plaintiff
argues, neither he nor Inofast could have | earned of the fraud
and their resultant injuries until this fraud was publicly
exposed and thus the statute of [imtations was effectively
tolled until the time of discovery.! Because we find this action
to be barred under the principles of res judicata, we do not
reach the statute of limtations issue.

St andards _Governi ng Rule 12(b)(6) Mtions

' I'n so argui ng, however, Plaintiff nowhere explains how or
when this all eged fraud was exposed to the public such that he
learned of it in time to comence this |awsuit.
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Res judicata, although an affirmative defense, may be raised
by a notion to dism ss pursuant to Fed. R Gv.P. 12(b)(6).
Rycoline Products, Inc. v. C&WUnlimted, 109 F.3d 883, 886 (3"

Cr. 1997); Mack v. Minicipality of Penn Hills, 547 F.Supp. 863,

868, note 9 (WD.Pa. 1982). It has long been held that in
resolving a Rule 12(b)(6) nmotion, the court primarily considers
the allegations in the conplaint, accepting the facts all eged as
true along with all reasonable inferences that can be drawn

t herefrom and construing themin the |light nost favorable to the

plaintiff. Mirkowitz v. Northeast Land Co., 906 F.2d 100, 103

(3rd Gr. 1990); Chester County Internediate Unit v. Pennsylvania

Blue Shield, 896 F.2d 808, 812 (3rd Cir. 1990). Dism ssal under

Rule 12(b)(6) for failure to state a claimis therefore limted
to those instances where it is certain that no relief could be
grant ed under any set of facts that could be proved. Ransomv.
Marazzo, 848 F.2d 398, 401 (3rd Gr. 1988).

The doctrine of res judicata or claimpreclusion pronotes
finality, certainty and judicial efficiency by barring
relitigation of claims. Berwind Corporation v. Apfel, 94
F. Supp. 2d 597, 608 (E.D.Pa. 2000), citing Gregory v. Chehi, 843
F.2d 111, 116 (3@ GCir. 1988). See Also: Alen v. MCurry, 449

U.S. 90, 94, 101 S.Ct. 411, 66 L.Ed.2d 308 (1980). Res judicata
applies to all clains actually brought or which could have been
brought in a prior action regardless of whether they were
asserted or determned in the prior proceeding. Brown v. Felsen,
442 U.S. 127, 131, 99 S. . 2205, 2209, 60 L.Ed.2d 767 (1979);
Janes v. City of Philadelphia, 1999 U S. Dist. LEXI S 13391
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(E.D. Pa. 1999) *4.

The party seeking to invoke claimpreclusion has the burden
of showi ng that there has been (1) a final judgnent on the nerits
in a prior suit involving (2) the sane parties or their privies
and (3) a subsequent suit based on the sane causes of action.
African Anerican International Bank v. Epstein, 10 F.3d 168, 171
(39 Cir. 1993); Lubrizol Corp. v. Exxon Corp., 929 F.2d 960, 963

(39 CGir. 1991); Signator lnvestors, Inc. v. Aick, 2000 U S

Dist. LEXIS 2739 (E. D.Pa. 2000)*6. Thus, a party may not split
a cause of action into separate grounds of recovery and raise the
separate grounds in successive lawsuits; a party nust raise in a
single lawsuit all the grounds of recovery arising froma single
transaction or series of transactions that can be brought
together. Mars, Inc. v. N ppon Conl ux Kabushi ki - Kai sha, 58 F. 3d
616, 619-620 (Fed.Cr. 1995); Gegory v. Chehi, 843 F.2d 111, 117

(39 Cir. 1988). Application of the principles of claim
preclusion is not altered by the fact that the judgnent may have
been wong or rested on a legal principle subsequently overrul ed
in another case. Berwi nd, 95 F. Supp. at 609, citing Federated
Departnment Stores, Inc. v. Mitie, 452 U S. 394, 398, 101 S. Ct.
2424, 69 L.Ed.2d 103 (1981).

In applying these principles to the matter now before us, we
find that while Plaintiff may have voluntarily discontinued the
two Montgonery County lawsuits, a final judgnment on the nerits
was rendered by this Court in Action No. 95-CV-2287 on February
20, 1996 when that action was dismi ssed on statute of limtations

grounds. Plaintiff took an appeal of that decision to the U S.



Court of Appeals for the Third Crcuit, which affirmed our
2/ 20/ 96 Menorandum and Order. See, 106 F.3d 384 (3¢ Cir. 1996).
W likewise find that the parties in the 1995 action and
those in this action were in privity wwth one another for res
judicata purposes. Privity is said to exist where a party
adequately represented the nonparties’ interests in the prior
proceedi ng. Berwi nd, 94 F.Supp.2d at 609. In the 1995 suit,
Nor man Bardsl ey naned as defendants Scott and Lei gh Bardsl ey,
David MIler, Inofast and its attorneys, Joel Perlstein, Esquire,
Jonathan Hollin, Esquire and the law firm of Powell, Trachtnman,
Logan, Carrle & Bowran for the sane clains as are being raised
here, as well as for a RRCO violation. Although Inofast is
listed as a plaintiff in this case and no cl ai ns have been raised
against the law firm defendants, in all other respects the
parties are identical.
Finally, it has been said that Courts take a broad view of
“cause of action.” Berwind, supra, citing Churchill v. Star

Enterprises, 183 F.3d 184, 194 (3¢ Cir. 1999). Two actions are

generally deened to be the sane where there is an essenti al
simlarity of the underlying events rather than on the specific

| egal theories invoked. Lubrizol, 929 F.2d at 963; Tyler v.

O Neill, 52 F.Supp.2d 471 (E.D.Pa. 1999), aff’'d 189 F.3d 465 (3
Cr. 1999), cert. denied, U. S , 120 S.Ct. 981, 145 L.Ed. 2d

932 (2000). The courts should therefore | ook to whether the acts
conpl ai ned of and the demand for relief are the same; whether the
t heory of recovery is the sane; whether the w tnesses and

docunents necessary at trial are the sane; and whether the
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material facts alleged are the sane. United States v. Athlone

| ndustries, Inc., 746 F.2d 977, 984 (3¢ Cir. 1984); WIllians v.

Gty of Allentown, 25 F.Supp.2d 599, 604 (E.D. Pa. 1998). G ven

that in this case, the plaintiff has asserted the identical
causes of action (albeit mnus the R CO count) against the

i dentical defendants (less the |aw firm defendants and re-

al i gnnment of the corporate party), we conclude that there is a
sufficient identity of causes of action to invoke the bar of res
judicata. For these reasons, Defendants’ notion to dismss shall
be granted and Plaintiffs’ conplaint dismssed with prejudice in

accordance with the attached order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

| NOFAST MANUFACTURI NG, | NC. : GAVIL ACTI ON
and NORVAN BARDSLEY :

vs. - NO. 99- CV- 6341
SCOTT BARDSLEY,

LEI GH BARDSLEY, and
DAVE M LLER

ORDER

AND NOW this day of June, 2000, upon

consi deration of Defendants’ Mtion to Disnmiss Pursuant to

Fed. R Cv.P. 12(b)(6) and Plaintiffs’ Response thereto,

it

hereby ORDERED that the Motion is GRANTED and Plaintiffs’

Conplaint is DISM SSED with prejudice for the reasons set forth

in the precedi ng Menorandum

BY THE COURT:

J. CURTI S JOYNER,

J.



