IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOYCE WATFORD . aVIL ACTION

V.
LI NCOLN UNI VERSI TY OF THE

COVVONVWEALTH SYSTEM OF H GHER :
EDUCATI ON, et al. : NO. 98-5252

MEMORANDUM and ORDER

Norma L. Shapiro, S.J. June 28, 2000
Plaintiff Joyce Watford ("Watford"), filing this action
agai nst defendants Lincoln University of the Comobnweal th System
of Hi gher Education ("Lincoln"), its board nenbers, and forner

Li ncol n president N ara Sudarkasa ("Sudarkasa"), all eged

viol ation of the Pennsylvani a Wi stl ebl onwer Law, 43 Pa. Con.
Stat. Ann. 8§ (1421-28), wongful discharge, and deprivation of
her First Anmendnent rights under 42 U.S.C. 8§ 1983.! Lincoln
moves for summary judgnent based on El eventh Anmendnent inmmunity
and the statute of [imtations. It also noves for summary
judgnment on plaintiff's claimfor punitive danmages. Sudarkasa
nmoves for summary judgnent based on her qualified i munity, the
non-availability of punitive damages, and all clains agai nst her
in her official capacity.

BACKGROUND

By order of Septenber 3, 1999, nunerous individual board
nmenber defendants were dismssed, as was plaintiff's w ongful
di scharge claim



Act 101 provides state funds to Pennsylvania colleges to
support the education of disadvantaged students. Lincoln
conbines its Act 101 programwith its own tutorial assistance
programcalled "TIME." Act 101 requires fund recipients and
their enployees to follow certain regul ati ons.

Watford was enpl oyed by as director of Lincoln's "Act
101/ TI ME" programin August, 1993. Her witten contract was
effective Septenber 1, 1993 through June 30, 1994, and was
renewed annual ly until April 8, 1998, when Sudar kasa i nforned
Watford that she would be term nated as of June 30, 1998, because
of "adverse letters and reports concerning your performance."
The term nation was recomended by the Vice President for
Academ c Affairs. Watford alleges that she was actually
term nat ed because of her attenpts to enforce Lincoln's
conpliance with Act 101 regqul ati ons.

DI SCUSS| ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnment as a matter of law.” Fed. R GCv. P
56(c). A defendant noving for summary judgnent bears the initial

burden of denonstrating there are no facts supporting the



plaintiff's legal claim then the plaintiff nust introduce
specific, affirmative evidence there is a genuine issue for

trial. See Celotex Corp. v. Catrett, 477 U. S. 317, 322-324

(1986). “When a notion for sunmary judgnent is nade and
supported as provided in [Rule 56], an adverse party may not rest
upon the nmere allegations or denials of the adverse party’s
pl eadi ng, but the adverse party’s response, by affidavits or as
ot herwi se provided in [Rule 56], nust set forth specific facts
show ng that there is a genuine issue for trial.” Fed. R Gv.
P. 56(e).

The court nust draw all justifiable inferences in the non-

movant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 255 (1986). A genuine issue of material fact exists only
when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Matsushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986) .
1. Lincoln University

A El event h Anendnent | nmunity

The El eventh Amendnent generally bars an action agai nst the
state or its enployees, in their official capacities, for

nonet ary danages, but not an action against state officers in



their official capacities for injunctive or declaratory relief.

See Ex Parte Young, 209 U. S. 123 (1908). The El eventh Anmendnent

does not bar actions for nonetary damages agai nst state officers

in their individual capacities. See Hafer v. Melo, 502 U S 21

(1991).
Wi |l e an agency of state governnent (such as the state
Departnent of Health) is the "state" for El eventh Anendnent

pur poses, see Florida Dept. of Health and Rehabilitative Servs.

V. Florida Nursing Hone Assn., 450 U. S. 147 (1981), the lawis

i nconsi stent concerning inmunity of other state entities, such as
a state university. The Suprene Court has held that the El eventh

Amendnent bars an action in federal court when the state i s the
real, substantial party at interest' and any relief wll

effectively run against the state."” Pennhurst State School and

Hospital v. Halderman, 465 U. S. 89, 101 (1984) (Eleventh

Amendnent prohibited federal district court from ordering
state officials to conformtheir conduct to state |aw since state
was real, substantial party in interest).

The factors a court should assess in determ ning whether an
entity is subject to El eventh Anmendnent immunity include whet her
paynment of the judgnent will be nmade out of the state treasury,

t he agency has the funds and the power to satisfy the judgnent,
the agency is performng a governmental or proprietary function,

t he agency has been separately incorporated, the agency has



aut onony over its operations, the agency has the power to sue and
be sued and to enter into contracts, agency property is inmune
fromstate taxation, and the sovereign has inmunized itself from

responsibility for the agency's operations. See Skehan v. State

System of Hi gher Education, 815 F.2d 244, 247 (3d Gr. 1987).

The Pennsylvania State University System as an entity, is

entitled to El eventh Anendnent protection, see Skehan v. State

System of Hi gher Education, 815 F.2d 244 (3d G r. 1987); sone
menber institutions of that system have been granted El eventh

Amendnent immunity. See Seybert v. West Chester University, 83

F. Supp. 547, 553 (E.D. Pa. 2000); Lach v. Robb, 679 F.Supp. 508,

513 (WD. Pa.), aff'd, 857 F.2d 1464 (3d Gir. 1988)(California

Uni versity of Pennsylvania); Wnne v. Shippensburg University,

639 F. Supp. 76, 82 (MD. Pa. 1985). Oher state schools in
Pennsyl vani a, such as Tenple University, the University of
Pittsburgh and Penn State University, have not been granted

El eventh Amendnent immunity. See Kovats v. Rutgers, 822 F. 2d

1303, 1312 (3d Cir. 1987) (Rutgers University is not entitled to
El eventh Amendnent immunity). |Imunity of each state university
its determned by its relationship to the state or commonweal th

In Krupp v. Lincoln University, et al., 663 F. Supp. 289

(E.D. Pa. 1987), Judge Pollak held that Lincoln's health care
plan did not fall within the "governnental plan" exception to the

Enpl oyee Retirenent Incone Security Act ("ERI SA') because



Lincoln, a "state-related institution," was not a state agency.
Id. at 292. The Lincoln University Commonwealth Act, 24 P.S. 8§
2510-401 et seq., allowed the Commonwealth to give Lincoln
significantly greater financial support, but it did not transform
Lincoln into a state agency; it remained a non-profit corporation
chartered for educational purposes. See id. at 291. Krupp

relied in part on Phil adel phia National Bank v. United States,

666 F.2d 834 (3d Cr. 1981) (interest received fromloans to
Tenpl e University was not tax-exenpt because Tenple was neither a
"political subdivision" of Pennsylvania, nor acting on behal f of
the Comonweal th). Krupp found Lincoln's relationship to the
Comonweal th quite simlar to that of Tenple. See Krupp, 663 F
Supp. at 291-92.

As noted in Krupp, following the Lincoln University
Commonweal th Act, Lincoln remained a non-profit corporation. See
Krupp, 663 F. Supp. at 291. Such a corporation is subject to
suit for damages |i ke any corporation. Lincoln has produced no
record evidence requiring the court to depart fromthe Krupp
court's assessnent. By its order of Septenber 3, 1999, this
court found Lincoln was a "state-rel ated educational institution
part of the Pennsylvania System of Hi gher Education and
chartered, funded and regul ated by the Commonweal t h of

Pennsyl vania," but a ruling on the El eventh Amendnment issue was

explicitly reserved, because being state-related is not



synonynmous with being entitled to El eventh Amendnent i nmmunity.
Li ncoln's summary judgnent notion based on El eventh Anmendnent
immunity will now be deni ed.

B. Statute of Limtations

In Section 1983 actions, a court applies the statute of
limtations applicable to a personal injury action in the state

in which it sits. See Wlson v. Garcia, 471 U S. 261, 276-78

(1985). In Pennsylvania, the statute of limtations for a
personal injury action is two years. See 42 Pa.C S. A 8§ 5524(2).
The statute of limtations under the Pennsylvani a Wi stl ebl owner
Law is 180 days. See 43 P.S. § 1424(a).

On Cctober 1, 1996, Watford wote a letter to Lincoln's Vice
President for Academ c Affairs stating "I will not resign from
the positions that | currently hold at Lincoln University."

(Def. Lincoln's Mot. for Summ J. (Statute of Limtations) EX.
A.) Watford was not placed on an indefinite involuntary | eave of
absence and barred fromentering the departnent in which she had
wor ked until Novenber 5, 1997. (Conpl. § 63.) A recommendation
for termnation followed; that led to the April, 1998 letter
notifying her of termnation as of June 30, 1998. This action
was filed on October 2, 1998.

Watford' s one sentence |letter of Cctober 1, 1996 is not
evi dence that a cause of action had accrued at that tinme. The

|l etter does not establish that as of that date she knew she was



term nated, placed on a | eave of absence or disciplined in any
way; at the nost it suggests recognition on her part that her
resignation was desired by sonmeone at Lincoln. However, she al so
knew she had an enpl oynent contract until June 30, 1998. Her
Cctober 1, 1996 letter did not begin the two year limtations
period. Both her involuntary | eave of absence and term nation
occurred within two years of the date the action was fil ed;
plaintiff's section 1983 claimis not barred by the Statute of
Limtations.

The Pennsyl vani a Wi stl ebl ower Law s 180 day statute of
limtations prohibits Watford fromrecovering for the Novenber 5,
1997 "indefinite involuntary | eave of absence,' but she was not
notified of her actual term nation fromLincoln until April 8,
1998. Her action was filed within 180 days of her term nation.
Her cl ai munder the Pennsylvania Wi stleblower Law is barred by
its statute of limtations only to the extent she seeks to
recover for Lincoln's actions before April 5, 1998, 180 days
prior to filing this action.

C. Puni ti ve Danmages

Plaintiff acknow edges in her response to Lincoln's notion
t hat she does not seek punitive damages on her Pennsyl vani a
Wi st eblower Law claim (Pl.'s Resp. to Def. Lincoln's Mt. for
Summ J. at 7.) She also states her claimfor punitive damages

i s asserted agai nst defendant Sudarkasa only, not Lincoln



University. (Pl."s resp. to Def. Lincoln's Mt. for Summ J. at
2.) Lincoln's notion for summary judgnent on punitive damages
w Il be granted.

[11. Niara Sudarkasa

A, Oficial Capacity dains

Plaintiff acknow edges that she cannot obtain injunctive
relief against Sudarkasa, because Sudarkasa is no |onger
Lincoln's president. A suit against a person in his or her
official capacity is identical to a suit against the entity of

which the officer is an agent. See Kentucky v. Graham 473 U. S

159, 166 (1985). Plaintiff agrees that all clains agai nst
Sudarkasa in her official capacity should be dismssed. (Pl.'s
Resp. to Def. Sudarkasa's Mot. for Summ J. at 6.)

B. Qualified |nmmunity

Governnent officials perform ng discretionary functions are
“shielded fromliability for civil damages i nsofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person woul d have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). The

“Inquiry is whether a reasonable official could have believed
that his or her conduct was lawful, in light of the clearly

established |aw and the information in the officer’s possession.

Sharrar v. Felsing, 128 F.3d 810, 826 (3d Cir. 1997). Government

officials who “reasonably but m stakenly” violate a plaintiff’s



constitutional rights are immune fromliability. See Anderson v.

Creighton, 483 U. S. 635, 641 (1987). “The qualified immunity
standard ‘ gives anple room for m staken judgnents’ by protecting

all but the plainly inconpetent or those who knowi ngly violate

the law.’” Hunter v. Bryant, 502 U S. 224, 229 (1991) (quoting

Malley v. Briggs, 475 U S. 335, 341, 343 (1986)). |In addressing

a qualified immunity defense prior to discovery, "the court nust
determ ne whet her, assumng the truth of the plaintiff's
all egations, the official's conduct violated clearly established

law." Crawford-El v. Britton, 523 U S. 574, 597-598 (1998).

Watford has all eged that Sudarkasa term nated her enpl oynent
because Watford reported wongdoi ng and waste in Lincoln's Act
101 program and attenpted to conpel Lincoln to conply with Act
101 regulations. The right of a public enployee to comment on
matters of public concern without fear of retaliation is well

establ i shed. See Azzaro v. County of Allegheny, 110 F.3d 968 (3d

CGr. 1997); Connick v. Myers, 461 U S. 138 (1983).

To prove a First Amendnent retaliation claim the enpl oyee
must show. 1) her speech involved a matter of public concern; 2)
her interest in speaking about the matter of public concern
out wei ghed the governnent's concern with the effective and
efficient fulfillment of its responsibilities to the public; 3)
t he speech caused the retaliation; and 4) the adverse enpl oynent

deci si on woul d not have occurred but for the speech. See Fogarty

10



v. Boles, 121 F.3d 886, 888 (3d Cir.1997).

Whet her the speech is a matter of public concern depends
upon the "content, formand context of a given statenent." See
Conni ck, 461 U. S. at 1690. Allegations of "inefficient, wasteful
and possibly fraudul ent” use of governnent resources are matters

of public concern. Czurlanis v. Al banese, 721 F.2d 98, 104 (3d

Cir. 1983) (county acted unconstitutionally in suspending

enpl oyee for nmaking allegations of inefficiency, fal se reports,
duplication, and unnecessary work by the Departnent of Motor
Vehicl es at a county board neeting).

In Johnson v. Lincoln Univ., 776 F.2d 443(3d Cr. 1985), the

Court of Appeals found that another Lincoln University
professor's letters to the Mddle States Association criticizing
the university's academ c standards dealt with a matter of public
concern. 1d. at 452. Plaintiff alleges she sent a letter to the
M ddl e States Association of Schools and Coll eges criticizing
Lincoln's operation of the Act 101 program (Conpl. Y 65(e).)
Assum ng the truth of plaintiff's allegation, as we nust at this
poi nt, no reasonable official could believe that Watford's speech
was not a matter of public concern.

The governnent's concern with the effective and efficient
fulfillment of its responsibilities to the public does not
outwei gh Watford's interest in speaking about a matter of public

concern. Watford's speech all eged wongdoi ng of concern to both

11



the public and the university itself. The university's interest
in "efficiently fulfilling its responsibilities to the public”
woul d be hanpered, not enhanced, by term nating an enpl oyee
attenpting to ensure its conpliance with state prograns.
Ordinarily, the court addresses qualified imunity prior
to discovery and trial. But under this set of facts, the court
cannot decide at this stage whether the subjective el enents of
the First Anmendnent retaliation claim (that the speech caused the
retaliation, and the adverse enpl oynent decision would not have
occurred but for the speech) entitle Sudarkasa to qualified
immunity. As the Court of Appeal s has expl ai ned:
[Aqualified immunity defense to a First Amendnent
retaliation claimrequires] an inquiry that cannot be
conducted w thout factual determ nations as to the
officials'" subjective beliefs and notivations, and thus
cannot properly be resolved on the face of the
pl eadi ngs, but rather can be resolved only after the
plaintiff has had an opportunity to adduce evidence in
support of the allegations that the true notive for the

conduct was retaliation rather than the legitimte
reason proffered by the defendants .

Larsen v. Senate of the Commbnwealth of Pennsylvania, 154 F. 3d

82, 94-95 (3d Cir.1998) (citations and quotations omtted).
There is a factual dispute concerning whether Watford's speech
caused retaliation and whether "but-for" causation exists;
Sudarkasa's notion for qualified inmunity will be denied wthout
prejudice to a notion for summary judgnent at the concl usion of

di scovery or a notion for judgnment as a matter of law at trial.

12



C. Puni ti ve Danmages

Sudar kasa argues that there is no evidence in the record
fromwhich a reasonable jury could conclude Sudarakasa's
m sconduct was sufficiently intentional, willful or wanton to
warrant an award of punitive damages. This summary judgnent
nmotion filed prior to discovery nust be denied w thout prejudice
to renew | ater.

CONCLUSI ON

Lincoln, an entity that is not a state agency but is state
related, is not entitled to El eventh Amendnent inmmunity.
Watford's action is tinmed-barred only to the extent she seeks
damages under the Pennsyl vania Wi stl ebl ower Law for retaliatory
action nore than 180 days before she filed her conplaint. Her
claimunder 42 U . S.C. 8 1983 is not tine-barred. Watford
concedes she does not seek punitive damages agai nst Lincoln, and
that all clains against Sudarkasa in her official capacity should
be dism ssed. Sudarkasa is not entitled to qualified inmmunity or
summary judgnent on Watford's punitive damages claimat this
tine.

An appropriate Order follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOYCE WATFORD : CVIL ACTION
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LI NCOLN UNI VERSI TY OF THE
COMMONVEALTH SYSTEM OF HI GHER :
EDUCATI ON, et al. : NO 98-5252

ORDER

AND NOW this day of June, 2000, upon consideration of
def endant Lincoln University of the Comopnweal th System of Hi gher
Education's ("Lincoln") nmotion for summary judgnent based on the
El event h Amendnent, defendant Lincoln's notion for summary
j udgnment based on the statute of |imtations, defendant Lincoln's
nmotion for sunmmary judgnment on punitive damages, defendant N ara
Sudar kasa' s ("Sudarkasa") notion for summary judgnment, and al
responses thereto, it is ORDERED t hat:

1. Def endant Lincoln's notion for summary judgnment based
on the El eventh Anendnent is DEN ED

2. Def endant Lincoln's notion for summary judgnment based
on the statute of Iimtations is GRANTED IN PART and DEN ED I N
PART.

a. This notion is GRANTED with respect to plaintiff's
cl ai n8 under the Pennsyl vani a Wi stl ebl ower Law to the extent
plaintiff seeks to recover for acts of retaliation that took
pl ace 180 days before filing her claimon Qctober 2, 1998.

b. This notion is ot herw se DEN ED

3. Def endant Lincoln's notion for sunmary judgnent on
punitive danmages i s GRANTED

4. Pursuant to this court' Novenber 9, 1999 order
def endant Lincoln's 12th affirnmati ve defense i s STRI CKEN

5. Def endant Sudarkasa's notion for summary judgnent is
DENI ED wi t hout prejudice to a notion for summary judgnent at the
concl usi on of discovery or a notion for judgnent as a matter of
law at trial.

6. Pursuant to this court's Novenber 9, 1999 order
def endant Sudarkasa's 7th and 11th affirmati ve defenses are
STRI CKEN

7. Al plaintiff's clainms against defendant Sudarkasa in

her official capacity are DI SM SSED. Sudarkasa remai ns a
def endant in her individual capacity.

14



S. J.



