IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DVWAYNE JACKSON,

Pl aintiff, :
V. : ClVIL ACTION NO 99-1267

T & N VAN SERVI CE, et al.

Def endant s.

VEMORANDUM

ROBERT F. KELLY, J. JUNE 20, 2000

Def endant Teansters Union Local 676 (“Local 676" or
“the Union”), has filed a notion for summary judgnent in the
above-captioned matter pursuant to Rule 56 of the Federal Rules
of Civil Procedure.!® In this action, Plaintiff, an African-
Ameri can enpl oyee of Defendant T & N Van Service (“T & N'), seeks
redress after being the target of a nock |Iynching when a white
co- enpl oyee, Defendant Joseph Larose, forced the | oop of a
hangman’ s noose over Plaintiff’s head while they worked at a
First Union facility in Phil adel phia on Novenber 4, 1998. Larose
then hollered “skin him” to two other T & N enpl oyees,
Def endants Walter Felton and Chri stopher Felton, who smled and
| aughed. Plaintiff was able to renove the noose and reported the

incident to T & N supervisors and the police.

! This Court has already ruled on sunmary judgnent
notions filed by the other parties in this case. See Jackson v.
T & N Van Serv., No. CV. A 99-1267, 2000 W. 562741 (E. D. Pa.
May 9, 2000); Jackson v. T & N Van Serv., 86 F. Supp.2d 497 (E. D
Pa. 2000).




After an investigation by T & N, Larose, Felton and
Larosa were all suspended with intent to di scharge on Novenber
11, 1998. Subsequently, these three enpl oyees requested the
Uni on’ s assistance in gaining their reinstatenent to enpl oynent.?
The Union ultimately concluded that the conduct of the three
enpl oyees did not warrant their discharge and, thus, brought
their clains before the Joint Area Committee (“JAC'). The JAC
uphel d the grievances of Larosa and Felton and ordered their
rei nstatenment w thout any back pay, but rejected the grievance of
Larose and upheld his term nation.

Plaintiff has alleged that Local 676 discrim nated
against Plaintiff’s adm ssion into the Union because of race,
and, along with the other defendants in this case, violated 42
U S C 8§ 1981, 42 U S.C. 8§ 1985(3), and the New Jersey Law
Agai nst Discrimnation (“NJLAD’), in its handling of Plaintiff’s
claim its defense of its nenbers, Larose, Felton and Larosa at
the JAC hearing, and its willingness to tolerate an atnosphere of

di scrimnation by and anong its nenbers.® (Second Am Conpl. at

2 The Union and T & N are parties to a collective
bar gai ni ng agreenent governing the ternms and conditions of
enpl oynment for all permanent drivers, hel pers and warehousenen
enpl oyed by T & N

3 In this Court’s May 9, 2000 Menorandum Opinion, T & N
Def endants’ Motion for Summary Judgnent on Plaintiff’s conspiracy
claimunder 42 U S.C. 8 1985(3) was granted due to Plaintiff’s
failure to produce any evidence of an agreenent or coordi nated
efforts on the part of any of the defendants to engage in the
harassment at issue. See Jackson, 2000 W. 562741 at *6-7. Here,
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1 48-54.) For the follow ng reasons, the Union’s Mtion for
Summary Judgnent will be granted in part and denied in part.

STANDARD OF REVI EW

“Summary judgnent is appropriate when, after
considering the evidence in the |light nost favorable to the
nonnovi ng party, no genuine issue of material fact remains in
di spute and "the noving party is entitled to judgnent as a matter

of law.’” H nes v. Consolidated Rail Corp., 926 F.2d 262, 267

(3d Cr. 1991) (citations omtted). Initially, the noving party
must denonstrate the absence of genuine issues of material fact.

Nol en v. Paul Revere Life Insurance Co., 32 F. Supp.2d 211, 213

(E.D. Pa. 1998). Once the novant has net this burden, the non-
movi ng party nust go beyond the pleadi ngs and nake a show ng
sufficient to establish the existence of every el enent essenti al
to his case based on the evidence of record. 1d. (citations

omtted).

Local 676 echoes T & N s position by asserting that the Union and
T & N managenent did not enjoy a close rel ationship, as nost of
the collective bargai ni ng between them was contentious, and that
these parties did not confer to develop a joint strategy or plan
concerning the racial conposition of the workforce, the handling
of the grievances of Larose, Felton and Larosa, or any other
matters affecting the bargaining unit at T & N Wth no evidence
provided by Plaintiff to substantiate his allegations of a joint
agreenent between the Union and T & Nto engage in the raci al
discrimnation at issue, this Court will grant the Union’ s Mtion
for Sunmary Judgnment on Plaintiff’s § 1985(3) claim See
Arnmstrong v. School Dist. O Philadel phia, 597 F. Supp. 1309
(E.D. Pa. 1984) (granting summary judgnent based on plaintiff’s
inability to substantiate all egations of conspiracy and

i ntentional discrimnation).




DI SCUSSI ON

“Section 1981 affords a federal renedy agai nst
intentional racial discrimnation in making and enforcing
contracts and in securing “equal benefit of all |laws and

proceedings.’” Blair v. Philadel phia Housing Auth., 609 F. Supp.

276, 279 (E.D. Pa. 1985). Accordingly, “[t]o prove liability
under Section 1981, a plaintiff nust show a racially
di scrimnatory purpose in the defendant’s actions.” Gordon v.

National R R Passenger Corp., 564 F. Supp. 199, 205 (E. D. Pa.

1983) .

Here, Plaintiff alleges that the Union’s conduct, under
the guise of enforcing a collective bargai ning agreenent, aided
racially discrimnatory practices and, thus, gives rise to a
cause of action under § 1981.% However, Local 676 contends that
because Plaintiff has no evidence that the Union’s notive or
pur pose behind the chall enged actions was invidious raci al
discrimnation, Plaintiff’'s 8 1981 cl ains shoul d be di sm ssed.

In arguing that its handling of the grievances of
Larosa, Felton, and Larose was proper and |awful, the Union

submts that its role is not to act as an agent of the enpl oyer,

4 It is worth noting that cases like this one, in which a
non-uni on menber is attenpting to hold a union liable for all eged
di scrim natory conduct, are unique. See EECC v. General Mdtors
Corp., 11 F. Supp.2d 1077, 1081 (E.D. M. 1998) (finding that
Title's VII's language did not limt union’s responsibility for
discrimnation to actions against its nenbership).
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to performacts the enployer requires, but to be the
representative of its nmenbers. (Union’s Summ J. Mot. at

10)(citing United Steel wrkers of Anerica v. Lorain, 616 F.2d 919

(6th Gr. 1980), cert. denied, 451 U S. 983 (1981)). The Union

explains that it cannot be found to have supported the attack on
M. Jackson or to have contributed to an atnosphere of racial
discrimnation sinply by supporting the discharged enpl oyees in
their grievances. Furthernore, the Union points out that its
deci si on was based on the Union’s belief that its nenbers had not
engaged in any racial attack on M. Jackson, but were instead
guilty of horseplay. Local 676 adds that danmages may not be

awar ded where a union perforns its normal functions. (Union’s
Summ J. Mot. at 12) (citing cases).

Plaintiff responds that the Union is liable for failing
to properly investigate racismin the workplace, for inproperly
grieving discipline of racist conduct, and for its failure to
rectify racismin the workplace. (Pl.’s Resp. at 3). In support

of these allegations, Plaintiff cites Goodnman v. Lukens Steel

Co., 580 F. Supp. 1114 (E.D. Pa. 1984), aff’'d in part, rev’'d in

part, 777 F.2d 113 (3d Cir. 1985), aff’'d, 482 U.S. 656 (1987),
for the proposition that “union passivity in the face of enployer
di scrim nation renders unions liable under Title VIl . . ., and
if racial aninmus is inferable fromdirect or indirect evidence,

under 42 U.S.C. A 8 1981 as well.” 1d. As shown bel ow, however,



the standard set forth in Goodman requires that a union play a
“far nore than nmere passivity” role before liability under § 1981
at t aches.

In Barnes v. SEPTA, No. 93-3644, 1996 W. 92098 (E. D

Pa. Feb. 28, 1996), aff’'d, 106 F.3d 384 (3d Cir. 1996), the
plaintiffs, Bruce Barnes and Muhanmad Must af aa, were di scharged
fromtheir enploynent as subway cashiers with SEPTA for allegedly
viol ating SEPTA regulations.® |n each case, the Union filed
grievances on behalf of the plaintiffs under the collective

bar gai ni ng agreenent between the Union and SEPTA. After the
plaintiffs were unsuccessful through the first three |evels of
the grievance proceedings with SEPTA, the Union denmanded
arbitration. No arbitration had taken place with respect to the
Bar nes’ di scharge; however, Mistafaa was reinstated prior to his
arbitration regarding his 1991 discharge. Plaintiffs filed their
lawsuit all eging that SEPTA and several of its enpl oyees al ong
wth the Union, its president and several of its enployees (1)

di scrim nated against plaintiffs on the basis of their race, and
(2) acted in concert so as to render the grievance proceedi ngs at
issue in the case “a sham” in violation of the plaintiffs’ equal
protection and due process rights under 42 U S. C. § 1983.

After concluding that the plaintiffs failed to provide

> Bar nes was di scharged in Septenber of 1991. Mustafaa
was di scharged in April 1991 and, after being reinstated, again
in October 1992.



evi dence sufficient to support their clainms against

court in Barnes ruled that “the Union could not be foun

been a "willful participant’ with SEPTA in any w ongdoi

at *7.

by the plaintiffs for the sane basic proposition that

asserts in the instant action -- that a union is guilty

discrimnation itself if it is aware of discrimnm nation

enpl oyer and refuses to fight such discrimnation. In

however,

Judge Robreno determ ned that Goodnman di d not

plaintiffs’ cause:

Goodman was a race discrimnation case in the
formof a class action brought under Title
VIl and 8§ 1981. Before the Suprene Court,

t he uni ons argued that the judgnment against
them was based on the erroneous | egal prem se
that “nmere union passivity in the face of

enpl oyer discrimnation renders the union
liable under Title VII and, if racial aninus
is properly inferable, under 8§ 1981 as well.”
Id. at 665. The Suprene Court found no need
to discuss “this rather abstract observation”
because the evidence “prove[d] "far nore’
than nere passivity.” [|d. at 665-66. The
facts in the record below, as stated by the
District Court and the Court of Appeals

i ndi cated that the enployer was

di scrim nating agai nst blacks in discharging
probati onary enpl oyees and that the unions
were aware of this discrimnation, but
intentionally and knowi ngly refused to file
grievances or otherw se take action to
prevent such discrimnation; that the unions
had i gnored gri evances based on raci al
harassnment; and that the unions had regularly
refused to include assertions of racial

di scrimnation in grievances which al so

al | eged ot her collective-bargaining contract
violations. |d. at 666-67.
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Barnes, 1996 WL 92098 at *7 n.8. |In distinguishing Goodnman, the
Barnes court noted the |lack of evidence to support a finding that
t he defendant union’s actions added up to the “far nore than nere
passivity” role of the union at issue in the Goodnan case.® |d.
In the case at hand, Plaintiff argues that the
i nvestigation conducted by Local 676 regardi ng the noose incident
was inproper in that it did not include an interview with
Plaintiff. Plaintiff also points out that the Union exercised
its discretion to grieve the term nation of Joseph Larose to the
JAC. Wiile Plaintiff asserts that, given the nature of the act
commtted against him these facts alone are sufficient to defeat
the Union’s Mdtion for Summary Judgnent, Plaintiff further argues
that an ongoing pattern of racismexisted at T & N which the
Union failed to address. In this regard, Plaintiff describes
i ncidents of racial harassnent of a fornmer T & N enpl oyee, Dan
Gai ney, by a nenber of T & N managenent, a famlial relationship

bet ween a shop steward and the owners of T & N, the Union’s

6 Judge Robreno acknow edged that “[t]he only evidence
plaintiffs offer[ed] that the Union was aware of alleged racial
di scri m nation against African Anericans by SEPTA and failed to
do anything to renedy it consist[ed] of (1) an adm ssion by
def endant Harry Lonbardo, the Union’s President, that he was
aware of a newspaper article regarding unfair targeting of
African Americans in revenue inspections by SEPTA, and (2) the
| argely conclusory allegations regarding the Union’s poor
handl i ng of plaintiffs clainms rejected previously by this Court.”
Barnes, 1996 WL 92098 at *7 n.8 (citations omtted). Based on
t he above, Judge Robreno concluded that the Union’s actions did
neet the standard recogni zed by the Supreme Court in Goodnan
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alleged failure to properly defend another T & N enpl oyee, Bob
Crist, who was allegedly fired for intervening on Gainey’s
behal f, and the processing of a conplaint |odged by Gainey after
he was no | onger an enployee of T & N According to Plaintiff,
t he above incidents show that Local 676 ignored pervasive racism
at T &N

Despite Plaintiff’s contentions, the Union is correct
in that the evidence of record does not denonstrate a “far nore
than nere passivity role,” as set forth in Godman. First, the
fact that Local 676 aided the perpetrators of the noose incident
in presenting their grievances cannot be used as evi dence of
intent to support racial discrimnation, “considering that
federal |aw i nposes on unions certain duties as representatives

of their enployees.” See Lorain, 616 F.2d at 923 (citing Vaca v.

Sipes, 386 U S 171 (1967)). Indeed, Local 676 had the fiduciary
duty to fairly represent Larose, Felton and Larosa in their

grievances wwth T & N See MConney v. Great Atl. & Pac. Tea

Co., 455 F. Supp. 1143, 1147 (E.D. Pa. 1978). Al though Local 676
admts that it has no obligation to take every grievance to
arbitration, see id., “[j]Just as a union nust be free to sift out
whol Iy frivolous grievances which would only clog the grievance

process, so it nmust be free to take a position on the not so

frivolous disputes.” Hunphrey v. More, 375 U S. 335, 349

(1964); see also Asen v. United Parcel Serv., 892 F.2d 1290,




1296 (7th Gr. 1990) (“[U nions always retain the authority to
exerci se an i ndependent judgnment on the nmerits of each petition,
subject only to the requirenents of "conplete good faith and
honesty.’”). Thus, Defendant’s conduct in filing a grievance on
behal f of M. Larose is legally insufficient to support an
inference of intent to discrimnate agai nst Dwayne Jackson.
Second, the Union’s decision not to interview Plaintiff
regardi ng the noose incident does not denonstrate intentional
discrimnation. Cf. dsen, 892 F.2d at 1295-96 (finding that
union’s failure to investigate falls short of intentional
m sconduct standard). |In this regard, Local 676 expl ains that
Robert Wl fe, the Union business agent assigned to this
bargai ning unit, decided not to interview Dwayne Jackson as part
of the investigation because M. Jackson’s accusations were self-
evident, providing the basis of the Conpany’s disciplinary

actions against the grievants. See Arnstrong v. Chrysler Corp.

972 F. Supp. 1085, 1089-90 (E.D. Mch. 1997) (recognizing that
uni on was under no obligation to personally interview every
wtness to incident and that further investigation was unlikely
to result in different outcone).

As for Plaintiff’s other evidence of racial
di scrimnation, including the incidents concerning T & N's
treatment of Dan Gainey and Bob Crist, the Union correctly

replies that these incidents, even if true, fail to provide a
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foundation for an inference that Local 676 intentionally
di scrimnated against Plaintiff.” Rather, these incidents are

evidence of discrimnation by T & N, not the Union. See Marshal

v. Ormet Corp., 736 F. Supp. 1462, 1471-72 (S.D. Chio 1990)

(rejecting notice of Conpany’s discrimnatory conduct agai nst
enpl oyee as evidence of pattern of discrimnation practiced by
union), aff’'d, 940 F.2d 661 (6th Cir. 1991).

Wth respect to M. Jackson’s claimthat the Union
excl uded himfrom nenbership, Local 676 contends that during the
course of his deposition Plaintiff abandoned such all egati ons,
admtting that he was not eligible under the contract to becone
part of the bargaining unit:

Q My question was, are you claimng you

shoul d have been a nenber of the union

and you weren’t?

A | thought | had enough tinme. That’'s al
| can answer.

Q So is it a guess on your part that you
shoul d have been a nenber of the union
or do you believe you were entitled to
be a nenber of the union based on the

! According to the Union, M. Gainey did not approach
Local 676 until well after he had left his enploynment at T & N
and, after investigation, the Union determ ned that his
conplaints were not shared by other African Anericans enpl oyed by
the Conpany. And in response to Plaintiff’s allegations that M.
Crist, a white enpl oyee who was twice termnated and tw ce
reinstated with the aid of the Union, was term nated on a third
occasion in retaliation for speaking on M. Gaines behal f, the
Uni on contends that M. Crist testified that he never had any
conversation with M. Wlfe or with any Union officials about Dan
Gaines or racial problens at T & N (Union’s Reply at 4.)
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contract?

MS. FALCAQ Are you asking if he s read
t he contract?

MR. MASTERS: No.

Q Based on the eligibility for union
menbershi p do you believe —

A | thought | had enough tinme in. | cone
to find out that I didn"t. And I only
had ny assunption that | had enough
time. | wasn't sitting at hone keeping
track of the tinme | had in. | just know
the length of time | was at the job.

Q Ri ght now you believe you didn’'t have
enough tinme to be a nenber of the union,
is that what you’ re saying?

A | know | didn't. Previous for the
deposition when Russ clarified the rules
for being in the union, | thought I did.

(Deposition of Dwayne Jackson, dated 11/19/99, at 71-72.)

Based on the above testinony, Local 676 contends that
there can no |l onger be a dispute that M. Jackson was never
entitled to nenbership in the bargaining unit under the terns of
the parties’ collective bargaining agreenent. The Union adds
that Plaintiff’s work record conpiled by Russ Taddei, the general
manager of T & N, shows that at the time of his separation M.
Jackson had only accunulated 77 days at T & N, which did not nake

himeligible for nenbership in the bargaining unit.® (Union's

8 The ternms of the collective bargai ning agreenent
provi de that an individual begins their enploynment at T & N as a
casual enployee. To be eligible for union nenbership, a casua
enpl oyee must work 90 days within a consecutive 180 day tine
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Summ J. Mot., Ex. 1.) Because Plaintiff never becane eligible
for menbership in the bargaining unit, Local 676 contends that
his claimthat the union inproperly excluded himfrom nenbership
shoul d be rejected.

In response, Plaintiff concedes that the evidence
produced in di scovery does provide support for the Union's
contention that M. Jackson was ineligible for union nmenbership
at the tinme of the noose incident, when he discontinued worKking;
however, Plaintiff contends that a genuine issue of material fact
exists with reference to Dan Gainey’s exclusion. (Pl.’s Mem at
15 n.25.) 1In doing so, Plaintiff has admtted that no injury in
fact has occurred which would give himstanding to sue Local 676

based on discrimnation in the adm ssion of menbers. ee Jones

v. United Gas I nprovenent Corp., 383 F. Supp. 420, 432-34 (E. D

Pa. 1975) (“Appellee has standing to seek redress for injuries
done to him but may not seek redress for injuries done to
ot hers.”).

Finally, in Count IV of Plaintiff’s Second Anended
Conpl aint, M. Jackson has alleged that the Union discrimnated
agai nst himon the basis of his race, in violation of the NJLAD
“The New Jersey Suprene Court has consistently foll owed the

established Title VIl standards when confronted with all egations

period. The enployee is then placed on probationary status for
the next 30 days. On the thirty-first day of probationary status
t he individual becones a regular nmenber of the bargaining unit.
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of discrimnation under the NJLAD.” dover v. Canada Dry

Bottling Co., CIV. A No. 89-2846, 1990 W. 43739, *2 n.2 (D.N.J.

April 10, 1990). |In cases where a plaintiff attenpts to satisfy
his required burden of proof of intentional discrimnation by the
use of indirect rather than direct evidence, he nust rely on the

“shifting burdens” test as set forth in MDonnell Douglas Corp.

v. Geen, 411 U. S. 792 (1973). 1d. at *3; see also Ditzel v.

University of Med. & Dentistry, 962 F. Supp. 595, 602-03 (D.N.J.

1997). However, to discredit a defendant’s proffered legitimte
nondi scrimnatory reason for the chall enged conduct, Plaintiff
must denonstrate that the Union had the specific intent to

di scrim nat e agai nst hi m because of his race when it engaged in
such conduct. As already shown above, M. Jackson has failed to
provi de evidence to this effect.

Plaintiff also has alleged that the Union aided and
abetted the other defendants in violating, or attenpting to
violate, the NJLAD. (Second Am Conpl. at f 75.) An enpl oyee
aids and abets a violation of the NJLAD when he know ngly gives
substanti al assistance or encouragenent to the unlawful conduct

of his enployer.® Failla v. Gty of Passaic, 146 F.3d 149, 158

o Six factors may be exam ned to determ ne whether a
def endant provided “substantial assistance”: (1) the nature of
t he act encouraged, the ampbunt of assistance given by the
def endant, his presence or absence at the time of the tort, his
relation to the other, his state of mind, and the duration of the
assi stance provided. Hurley v. Atlantic Gty Police Dep't, 174
F.3d 95, 127 n.27 (3d Cir. 1999)(citations ontted), cert.
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(3d Gr. 1998) (followi ng the Restatenent (Second) of Torts 8§
876(b)). Liability for aiding and abetting nmay al so be based on
inaction if it rises to the |evel of providing substanti al
assi stance or encouragenent. 1d. at 158 n.11. However, the
Third Grcuit has enphasi zed the application of a “heightened
standard” for aiding and abetting liability. [1d. at 159.

Here, Local 676, in restricting its argunent to | ack of
intent to discrimnate, has neglected to address Plaintiff’s
al l egations of aiding and abetting under the NJLAD. Unlike the
“far nore than nere passivity” standard that applies to
Plaintiff’s 8§ 1981's clains, the conduct which Plaintiff has
alleged, if attributable to Local 676, could permt a trier of
fact to find that the Union inplicitly gave substanti al
assi stance or encouragenent to the creation of a racially hostile

work environment at T & N. See, e.qg., Baliko v. Stecker, 645

A 2d 1218, 1222-23 (N.J. Super. C. App. D v. 1994) (concluding
that a jury could find that union aided and abetted creation of
hostile work environnment in violation of NJLAD). As a result,
Plaintiff’s allegations of aiding and abetting under the NJLAD
shal | survive the Union’s Mtion for Summary Judgnent.

For all of the above reasons, the Union’s Mtion for
Summary Judgnent is granted in part and denied in part. An

appropriate Order foll ows.

deni ed, UsS __, 120 S. C. 786 (2000).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DWAYNE JACKSON,

Pl aintiff, :
V. : ClVIL ACTION NO 99-1267

T & N VAN SERVI CE, et al.

Def endant s.

ORDER

AND NOW this 20th day of June, 2000, upon
consi deration of Defendant Teansters Local 676's Motion for
Summary Judgnent, and all responses thereto, the followng is
her eby ORDERED:

1. Defendant’s Mdtion for Summary Judgnent on
Plaintiff’s clainms under 42 U S.C. 8 1981 (Count 1), 42 U S.C 8§
1985(3) (Count I1), and for discrimnation under the New Jersey
Law Agai nst Discrimnation (Count 1V) is GRANTED;, and

2. Defendant’s Modtion for Sunmary Judgment on

Plaintiff’s claimof aiding and abetting discrimnation in
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violation of the New Jersey Law Agai nst Di scrimnation (Count 1V)
i s DENI ED.

BY THE COURT:

ROBERT F. KELLY, J.
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