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| . BACKGROUND
This is an action brought by plaintiff Phone-Tel
Comuni cations, Inc. (plaintiff) against defendants AT&T
Corporation, Sprint Corporation, and MCI Wrldcom Inc.
(collectively defendants), alleging violations of the
Tel ecommuni cati ons Act of 1996 (the Act). Plaintiff is a
payphone service provider (PSP) that owns and operates payphones
across the country. Defendants are interexchange carriers
(I XC s), comonly known as | ong distance tel ephone conpani es.
Plaintiff alleges, in what it terns a “sinple
coll ection” case, that defendants have not paid it for calls
whi ch defendants’ custoners conpl eted by using payphones owned by
plaintiff. Defendants, on the other hand, argue that because
plaintiff’s conplaint raises technical and policy issues within
t he expertise and discretion of the Federal Comrunications

Commi ssion (FCC), the court should refer this matter to the FCC



under the doctrine of primary jurisdiction and either dism ss the
case, or in the alternative, stay these proceedi ngs pending
action by the FCC. Before the court are defendants’ notions to
dismss plaintiff’s conplaint, or in the alternative, to stay

t hese proceedings. The court concludes that because plaintiff’s
claimraises certain technical and policy issues within the
speci al conpetence of the FCC, those issues shall be referred to
the FCC in the first instance for resolution and the case shal

be stayed pendi ng consideration of those issues by the FCC.

1. DI SCUSSI ON

A. The Doctrine of Primary Jurisdiction

1. The parties’ contentions

In the Tel ecommuni cations Act of 1996, Congress
required the FCC to pronul gate regul ati ons “ensuring that
payphone service providers would be ‘fairly conpensated’ for

calls made on their payphones.” MI Tel econmuni cati ons

Corporation v. Federal Communi cations Comm ssion, 143 F. 3d 606,

607 (D.C. Cir. 1998).! Pursuant to the direction of Congress,

1. Specifically, the Act provides:

In order to pronote conpetition anong payphone

service providers and pronote the w despread

depl oyment of payphone services to the benefit of

t he general public, within 9 nonths after February

8, 1996, the Comm ssion shall take all actions

necessary (including any reconsideration) to
(continued...)



t he FCC established a conpensation systemrequiring | XC s such as
defendants to conpensate PSP's such as plaintiff on a per cal
basis for each call their custoners conplete froma payphone
owned by the PSP.

Plaintiff seeks relief under the Act in the formof an
accounting requiring defendants to: (1) identify the nunber of
calls their custoners conpleted fromplaintiff’s payphones
begi nning on Cctober 6, 1996; (2) establish that the procedure
enpl oyed in nmaking that identification was perforned accurately
and in accordance with FCC regul ati ons; and (3) conpensate
plaintiff using the applicable per call conpensation rate for
each identified call.

Def endants contend that this is not a “sinple
collection” case, as plaintiff clains, but rather the case
inplicates “a nyriad of outstanding technical, interpretive and
policy issues” that fall squarely within the expertise and

di scretion of the FCC. Def endant MCI Worldcom Inc.’s Mdtion to

1. (...continued)
prescri be regul ations that-

(A) establish a per call conpensation plan to
ensure that all payphone service providers
are fairly conpensated for each and every
conpleted intrastate and interstate cal

usi ng their payphone, except that energency
calls and tel econmuni cations relay service
calls for hearing disabled individuals shal
not be subject to such conpensation.

47 U.S.C. A 8276(b) (1) (A (1999).
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Dismss (Doc. No. 10), p. 2. Thus, according to defendants, the
court should stay its hand and refer the matter to the FCC under
the doctrine of primary jurisdiction.

2. Applicabl e case | aw

The doctrine of primary jurisdiction applies “to clains
properly cogni zable in court that contain sonme issue within the
speci al conpetence of an adm nistrative agency.” Reiter v.
Cooper, 113 S. . 1213, 1220 (1993). Under the doctrine, “a
court should refer a matter to an adm ni strative agency for
resolution, even if the matter is otherwi se properly before the
court, if it appears that the matter involves technical or policy
consi derations which are beyond the court’s ordinary conpetence
and within the agency’s particular field of expertise.” M

Conmmuni cations Corporation v. Anerican Tel ephone & Tel egraph

Conpany, 496 F.2d 214, 220 (3d Cr. 1974); see also M

Tel econmuni cati ons Corporation v. Tel econcepts, Inc., 71 F.3d

1086, 1103 (3d Cir. 1995)(“Primary jurisdiction ‘applies where a
claimis originally cognizable in the courts, and cones into play
whenever enforcenment of the claimrequires resolution of issues

whi ch, under a regulatory schene, have been placed within the



speci al conpetence of an adm nistrative body.’”).2 The Suprene
Court described the doctrine of primary jurisdiction as

a principle, nowfirmy established, that in cases
rai sing issues of fact not within the conventional
experience of judges or cases requiring the
exercise of adm nistrative discretion, agencies
created by Congress for regulating the subject
matter should not be passed over. This is so even
though the facts after they have been apprai sed by
speci al i zed conpetence serve as a prem se for

| egal consequences to be judicially defined.
Uniformty and consistency in the regulation of
busi ness entrusted to a particul ar agency are
secured, and the limted functions of review by
the judiciary are nore rationally exercised, by
prelimnary resort for ascertaining and
interpreting the circunstances underlying | egal

i ssues to agencies that are better equi pped than
courts by specialization, by insight gained

t hrough experience, and by nore flexible
procedur es.

Far East Conference v. United States, 72 S. . 492, 494 (1952).°3

2. The Third Crcuit has stated that the doctrine of primry
jurisdiction applies when decision-making “is divided between
courts and adm nistrative agencies [and] calls for judicial
abstention in cases where protection of the integrity of a

regul atory schene dictates primary resort to the agency which
adm nisters the schene. [I]t is now generally accepted .

that the principal justification [for the doctrine] is the need
for an orderly and sensible coordination of the work of agencies
and courts.” Cheyney State College Faculty v. Hufstedler, 703
F.2d 732, 736 (3d Gr. 1983).

3. There is no fixed formula for determ ning whether the
doctrine of primary jurisdiction applies. See United States v.
Western Pacific Railroad Co., 77 S. C. 161, 165 (1956); EBN
Anerica, Inc. v. Athena International, L.L.C, 1997 W. 698492, *3
(E.D. Pa. 1997); Anerican Tel ephone & Tel egraph Co. v. People’'s
Network, Inc., 1993 W. 248165, *4 (D.N. J. 1993); Frontier
Conmmuni cations of M. Pulaski, Inc. v. AT&T Corp., 957 F. Supp.
170, 176 (C.D. 11l. 1997). The key question is whether the
policies supporting application of the doctrine are present in
(continued...)




Courts have been cautioned, however, not to
instinctively invoke the doctrine of primary jurisdiction
“whenever a controversy renotely involves sone issue falling
arguably within the domain of the agency’'s ‘expertise.

Tel econcepts, 71 F.3d at 1104. Rat her, courts are commuanded to

exam ne each issue identified by the party proposing application
of the doctrine to determ ne whether resolution of the specific
i ssue requires the special conpetence of an adm nistrative

agency. 1d. (quoting Elkin v. Bell Tel ephone, 420 A 2d 371, 377

(Pa. 1980)).

The party urging the court to refer the matter in whole
or in part to an admnistrative agency bears the burden of
persuadi ng the court that the case “requires resolution of issues
whi ch, under a regulatory schene, have been placed within the
speci al conpetence of an adm nistrative body.” 1d. at 1103. |f

the noving party satisfies its burden and the court finds that

3. (...continued)

each case. See Western Pacific, 77 S. C. at 165, People's

Net wor k, 1993 W. 248165, at *4, Frontier Conmmunications, 957 F
Supp. at 176. Some courts have found the follow ng four factors
hel pful in determ ning whether to apply the doctrine: “(1)Wether
t he question at issue is within the conventional experience of
judges or whether it involves technical or policy considerations
within the agency's particular field of expertise; (2) Wioether
the question at issue is particularly within the agency’s

di scretion; (3) Wiether there exists a substantial danger of

i nconsi stent rulings; (4) Wiether a prior application to the
agency has been made.” AT&T Corp. v. PAB, Inc., 935 F. Supp.
584, 589-90 (E.D. Pa. 1996); Onh v. AT&T Corporation, 76 F. Supp.
2d 551, 557 (D.N. J. 1999)(citing Anerican Tel ephone & Tel egraph,
Co. v. People’s Network, Inc., 1993 W 248165 (D.N. J. 1993)).
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specific and discrete issues in the case require attention from
t he appropriate adm nistrative agency, the issues identified by
the court shall be referred to the adm nistrative agency for its
consideration in the first instance.

3. | ssues which inplicate the doctrine of
primary jurisdiction

Def endants identify four (4) specific issues inplicated
in this case that they contend should be referred to the FCC.
First, defendants note that, for part of the period for which
plaintiff seeks relief, the FCC has not promul gated a per cal
conpensation rate. Second, defendants argue that because certain
third parties have not inplenented particular technol ogy as
ordered by the FCC, defendants are unable to determ ne whether
every call made by their custoners was conpleted from any of
plaintiff’s payphones. Third, defendants argue that plaintiff’'s
conpl ai nt reaches outside the scope of the Act in that it demands
payment for calls that have not been “conpleted,” as that term
has been defined by the FCC. Finally, defendants argue that
plaintiff’s conplaint attenpts to hold themresponsible for
paynments that, according to the FCC, are due not from defendants,
but fromcarriers that purchase |ong di stance services from

def endant s. ¢

4. Plaintiff does not dispute that the issues raised by

defendants are issues that require resolution in this case or

that the court may appropriately consider these issues in
(continued...)



a. Absence of rate issue

Plaintiff argues that the court can arrive at the
correct anount owed to plaintiff by defendants by nultiplying the
nunber of calls each defendant conpleted fromplaintiff’s
payphones during the relevant tinme period by the applicable per
call conpensation rate established by the FCC under the Act. In
response, defendants point out that the FCC has never established
arate for the tine period begi nning Novenber 7, 1996 and endi ng
Cctober 6, 1997, a period covered by this lawsuit. Accordingly,
def endants contend, because a per call conpensation rate for the
entire tinme covered by plaintiff’s conplaint is necessary to
grant plaintiff the relief it seeks, and under the Act, the
creation of a per call conpensation rate is left to the
di scretion and expertise of the FCC, the court nust refer the
issue to the FCC

The establishnment of appropriate paynent rates under a
regul atory schene is a paradi gnatic subject of agency expertise.
Here, “[t]he FCC is the expert regul atory agency on affairs

relating to tel ecommuni cations carriers.” PAB, Inc., 935 F

Supp. at 590; see also Unimat v. MCl Tel econmuni cati ons

Corporation, 1992 W. 391421, *2 (E.D. Pa. 1991). I ndeed,

Congress expressly granted the FCC the authority and discretion

4. (...continued)
determ ning whether to refer the matter to the FCC
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to establish “a per call conpensation plan” to ensure that | XC s
fairly conpensate PSP's for calls conpleted fromthe PSP s
payphones. See 47 U S.C A 8276(b)(1)(A). As part of its
responsibilities under the Act, it is the FCC s duty to

“prescribe just and reasonable charges.” PAB, Inc., 935 F. Supp.

at 590. Thus, the FCC, not the court, nust establish a per cal
conpensation rate for the tinme period Novenber 7, 1996 to Qctober
6, 1997.°

b. FLEX-AN technol ogy issue, facilities

based reseller issue, and conpl eted cal
i ssue

The remai ning three issues which defendants contend
also require referral to the FCC involve interpretation of
current FCC orders. The test for determ ning whet her
adm ni strative agency orders should be interpreted by the agency
which first issued themor by the court has been set forth by the
Suprene Court. “Wen the words of a witten instrunent are used

in their ordinary neaning, their construction presents a question

5. Additionally, a substantial danger of inconsistent rulings
exists if the court were to establish a conpensation rate for the
relevant tinme period in this case. The FCCis currently
considering the rate that should apply to the tine period

begi nni ng Novenber 7, 1996 and endi ng Cctober 6, 1997.

Therefore, if the court were to undertake a parall el

determ nation of an issue pending before the FCC, there would be
a “substantial danger” that any rate established by the court
woul d be inconsistent with the rate pronul gated by the FCC. See
PAB, Inc., 935 F. Supp at 589-90 (identifying “substantial danger
of inconsistent rulings” as factor to consider in determning
whet her to apply doctrine of primary jurisdiction).
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solely of law,” but “where words . . . are used in a peculiar or
techni cal sense, and where extrinsic evidence i s necessary to
determ ne their neaning or proper application, so that ‘the
inquiry is essentially one of fact and of discretion in technical
matters,’ then the issue of [application of an adm nistrative
agency’s orders] nust first go to the [adm nistrative agency].”

G eat Northern Ry. Co. v. Merchants' Elevator Co., 42 S. C. 477,

479 (1922); Western Pacific, 77 S. . at 166 (citing G eat

Northern). Referral to the agency for interpretation of its own
orders is appropriate, according to the Court, because a

determ nation of the neaning of words used in a “peculiar or
technical” sense is “reached ordinarily upon vol um nous and
conflicting evidence, for the adequate appreciation of which
acquai ntance with many intricate facts of [the industry] is

i ndi spensabl e, and such acquai ntance is commonly to be found only

in a body of experts.” Geat Northern, 42 S. C. at 479; Wstern

Pacific, 77 S. Ct. at 166 (citing G eat Northern).

(1) FELEX-AN technol ogy issue

In order for I XC s such as defendants to | earn whether
a conpleted call originates froma payphone, the | ocal exchange
carrier (LEC), which transmts payphone calls fromthe payphone
to the | XC for conpletion, nmust identify the origin of the call.
To pronote efficiency and uniformty within the

t el ecomruni cations industry, the FCC has ordered all LEC s to

10



install flexible automatic nunbering identification (FLEX-AN)
t echnol ogy, which attaches a particular code to calls that
originated from payphones.® Certain of the LEC s, however, claim
that for various technol ogi cal and econom c reasons, they have
not been able to uniformy inplenment FLEX-AN technol ogy.
Accordi ng to defendants, because of the LEC s inability to
uniformy inplenment FLEX-AN technology, the I XC s are unable to
determ ne whether a call originates froma payphone or froma
non- payphone station. Defendants further argue that because
resolution of the problens created by the LEC s failure to
i npl ement FLEX- ANl technol ogy i nvol ves policy considerations
affecting the entire tel ecomunications industry, it is best left
to the FCC

Est abl i shi ng def endants’ obligation to conpensate
plaintiff where defendants are unable to determ ne whether a cal
originates froma payphone requires an interpretation of the
FCC s order instructing LEC s to inplenent FLEX-AN technol ogy.
In turn, interpreting the FCC s order requiring inplenentation of
FLEX- ANl technol ogy presents the issue of which party, the PSP or

the I XC, should bear the risk of non-paynent for the LEC s

6. “Thus, we conclude that all LECs nust inplenment FLEX ANl to
conply with the requirenents set forth in the Payphone Orders,
subject to any wai vers provided herein.” FCC Menorandum Opi ni on
and Order of March 9, 1998, 123. The “Payphone Orders”
referenced in the FCC s order are prior orders issued by the FCC
governing the relationship between | XC s and PSP’ s.
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inability to inplenment FLEX-AN technology. There are at |east
two alternatives to allocating this risk. First, the risk may be
assigned to the PSP's by requiring the PSPs to wait for
conpensation until the | XC s are able to affirmatively identify
each conpleted call. Second, the risk may be assigned to the

| XC s by requiring the IXC s to pay the PSP's according to a per
phone, rather than a per call, conpensation rate, subject to a

| ater reinbursenent.’” The choice between these and perhaps even
other alternatives requires the exercise of ‘discretion in

technical matters,” Great Northern, 42 S. C. at 479 (quotation

omtted), and a policy judgnent based upon the relative
conpetitive positions of each entity within the

t el ecommuni cations industry. See MO Communi cations Corp., 496

F.2d at 222 (finding that issues concerning “the scope of

conpetition” are better left for the adm nistrative agency).
Thi s choi ce al so requires know edge of which

alternative woul d cause the | east anobunt of disruption to the

t el ecommuni cations industry. In other words, the court nust

scrutinize the reasons for the LEC s failure to inplenment FLEX-

ANl technol ogy, an inquiry which places the court in the vortex

of “the highly regulated and conpetitive industry in which these

7. In the past, in an attenpt to address this problem the FCC
has granted the LEC s extensions of tinme within which to instal
FLEX- ANl technol ogy and required | XC s to conpensate PSP's on a
per - payphone, rather than a per-call, basis, recognizing that the
PSP's may be overpaid and later pay a refund to the I XC s.

12



parties conpete.” PAB, Inc., 935 F. Supp. at 591. Until these

t echnol ogi cal concerns are addressed by the FCC, defendants’
obligations under the Act are unclear.

Not to be overlooked is that the FCCis currently
recei ving and consi dering public coment on how best to handl e
the problens resulting fromthe LEC s failure to inplenment FLEX-
ANl technology. Thus, there is a “substantial danger” of
i nconsistent rulings if the court were to address the issue

simul taneously with the FCC. See People’s Network, 1993 W

248165, * 6 (“It would be inpossible for the FCC to fulfill its
function of regulating the long distance tel ephone market if
numerous federal district courts also undertake to decide the
substantial questions which directly or indirectly affect the
position of the carriers within the market.”). Therefore, these
concerns, in conjunction with one another, warrant referral of
this issue to the FCC

(2) Facilities Based Resellers
(FBR s)

A facilities based reseller (FBR) nmaintains its own
“switching capability,” but purchases |ong distance transm ssion
services froman I XC in bulk, and then provides |ong distance
services to its custoners. Mtion to Dismss of MO Wrldcom
Inc. (Doc. No. 10), p. 17. Defendants contend that plaintiff
incorrectly seeks paynent fromthem as IXC s, where a call made

fromits payphones was conpl eted using | ong di stance services

13



purchased by an FBR  According to defendants, an existing FCC
order requires the FBR, not the I XC, to conpensate plaintiff.
Def endants further contend that the FCC should resolve a dispute
over the neaning of its order.

At issue is the followi ng order issued by the FCC

We clarify that a carrier is required to pay
conpensati on and provide per-call tracking for the
calls originated by payphones if the carrier

mai ntains its own switching capability, regardless
if the switching equi pnent is owned or |eased by
the carrier. . . . If a carrier does not naintain
its owmn switching capability, then, as set forth
in the Report and Order and consistent with our
clarification here, the underlying carrier remains
obligated to pay conpensation to the PSP in lieu
of its custoner that does not maintain a swtching
capability.

FCC Report and Order of October 9, 1997. Like interpretation of

the FCC s order requiring LEC s to inplenent FLEX-AN technol ogy,
interpretation of this order involves technical factors “the
adequat e appreciation of which” requires great famliarity with
the intricacies of the tel econmunications industry. Wstern
Pacific, 77 S. C. at 166.

Part of the difficulty in interpreting this order is
that, by its plain neaning, it does not squarely address the
i ssue before the court in this case. The order instructs that
where a carrier maintains its own switching capabilities, it is
required to pay conpensation for calls originated from payphones.
The order, however, does not identify which of the carriers (the

FBR or the I XC) is to conpensate a PSP where one carrier with its

14



own switching capabilities (the FBR) purchases |ong distance
services fromanother carrier also wth its own sw tching
capabilities (the I XC), the circunstances present here. Thus, it
may well be that the FCC did not intend the order to apply to the
i nstant factual situation.

Whet her the order applies to the instant factual
situation or not, determ ning whether an FBR or an | XC from whi ch
an FBR purchases | ong di stance services nust conpensate a PSP for
calls conpleted fromits payphones also requires a determ nation
of which entity should bear the risk of non-paynent. |n other
words, to adjudicate this issue, the court would be required to
deci de, between several possible alternatives, whether the FCC s
order requires an | XC to conpensate the PSP first and then seek
rei mbursenent fromthe FBR, or whether it inposes primary
responsibility for paynent upon the FBR. This determ nation
i nvol ves “[c]onpl ex cost allocation and accounti ng probl ens.”

Western Pacific, 77 S. C&. at 166. There are reasons peculiar to

the tel ecommuni cations industry that informa decision why either
an FBR or an | XC shoul d conpensate a PSP for calls conpleted from
its payphones. It logically follows, therefore, that an
interpretation of the FCC s order requires a great degree of
famliarity with those reasons, a famliarity held by the FCC

not the court. See, e.qg., id. (“To answer that question there

nmust be close famliarity with these factors. Such famliarity
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i s possessed not by the courts but by the agency which had the
excl usive power to [decide the question] in the first

instance.”); EBN Anerica, lnc., 1997 W. 698492, at *4 (“Here,

although it is true that, ‘considered broadly,” Plaintiff’s
clains under the Act ‘involve[] the sort of statutory
interpretation in which courts regularly engage, . . . considered
nmore specifically’ these clains also involve nunerous,

interrel ated technical and policy questions that are beyond this
court’s ordinary experience and squarely within the primary
jurisdiction of the FCC 7).

Finally, a decision concerning the relationship between
| XC s and FBR s has the potential to establish conpetition policy
for the entire tel ecomruni cations industry. Because both have
switching capabilities and the ability to sell |ong distance
service to common custoners, FBR s are in direct conpetition with

| XC's. See PAB, Inc., 935 F. Supp. at 588. Thus, a decision on

this issue rendered by the court could affect the conpetitive
dynam cs between | XC s and FBR s and unintentionally initiate
changes throughout the tel ecomunications industry. See M

Communi cations Corp., 496 F.2d at 222 (finding that issues

concerning “the scope of . . . conpetition” are better left for
the adm ni strative agency). G ven the current climte of

t echnol ogi cal change affecting the tel econmunications industry,
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t hese sensitive issues should be left

resol uti on.

(3) Definition

initially to the FCC for

of “conpl eted” cal

The Act mandates that the

requiring I XC s to conpensate PSP s

See 47 U.S.C. A. 8276(b)(1)(A). The

call as one “answered by the called

of Septenber 29, 1996. The parties

deened “conpl eted” solely by virtue

In Western Pacific,

matters of statutory interpretation
adm ni strative agency mnust
77 S.

each case.” Western Pacific,

further

“so intertw ned” with anot her

t he Court

instructed that where the question of

FCC promul gate regul ati ons
only for “conpleted’” calls.
FCC has defined a “conpl eted”

" FCC Report and O der

party.

di spute whether a call may be

of its duration.?®
i nstructed that whether

should be referred to an

be “based on the particular facts of

Ct. at 167-68. The Court

interpretation is

issue within the expertise of the

adm ni strative agency “that the sane factors are determ native on

both issues, then it

ld. at 168.

8. Defendants assert that “PSP' s .
any call that
45 seconds) has been conpleted.”
Motion to Dismiss (Doc. No. 10),
represented to the court that it

attributed to it by defendants.

P.
In

assune that the parties interpret the term

differently.
17

is the [ FCC] which nust first

Nevert hel ess,

pass on them”

apparently specul ate that

| asts for nore than a certain period of tine (e.qg.,
Def endant

MCI Wor | dcom
3. Plaintiff has not
fact takes the position
the court will
“conpl eted,”

Inc.’s



At first glance, the issue of what constitutes a
“conpl eted” call appears to be one of statutory interpretation
well within the conventional experience of judges. Wre the
scope of the definition of a “conpleted” call the only issue
before the court, the court would be disinclined to defer to the
FCC. However, the definition of a “conpleted” call is dependant
upon the LEC s ability to inplenent FLEX-AN technol ogy, an issue
the court has already referred to the FCC. FLEX-AN technol ogy
permts | XCs to identify a call nmade from a payphone and track
that call to determ ne whether it has been conpleted. For the
court to divine a definition of a “conpleted” call w thout an
i nformed appreciation of the technol ogy needed to inplenent it in

the first place would be an enpty gesture. Cf. Allnet

Communi cations Service, Inc. v. National Exchange Carrier

Association, Inc., 965 F.2d 1118, 1122 (D.C. Cr. 1992)(“In any

event, it would nake little sense to refrain from appl yi ng
primary jurisdiction nerely because of an ancillary claimthat we
woul d reach only after exam nation of ones clearly within the
agency’s purview.”). Because the scope of the definition of a
“conpleted” call is closely intertwned with the problens created
by the LEC s inability to inplenent FLEX-AN technol ogy, the
definition of a “conpleted” shall also be referred to the FCC for
resol ution.

D. Plaintiff's Equitable Argunent

18



Plaintiff advances the equitable argunent that
referring the matter to the FCC will further delay the
conpensation to which it clains it is entitled, and that this
delay will seriously injure its continued business operations.
According to plaintiff, defendants are | arge corporations that
could afford to advance the paynents requested by plaintiff
W t hout suffering econom c hardship. Plaintiff also argues, in
the alternative, that the court could establish an interimrate
for the tinme period of Novenber 7, 1996 to Cctober 6, 1997, and
that if the FCC | ater sets a |lower rate, plaintiff could be
required to refund the overpaynent.

Plaintiff’s equitable argunents are m spl aced because
application of the doctrine of primary jurisdiction is not
di scretionary. Rather, once the court determnes that a claim
“contain[s] sone issue within the special conpetence of an
adm ni strative agency, [the doctrine of primary jurisdiction]
requires the court to refer the matter to the admnistrative
agency.” Reiter, 113 S. C. at 1220 (enphasis added). Thus,
regardl ess of the equities involved, referral to the FCC, in the
first instance, of issues which the court finds are within the
FCC s special conpetence is nmandatory.

E. Appropriate Di sposition

VWhere the court determ nes that there are issues in a

case within an adm nistrative agency’s discretion and experti se,
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“the judicial process is suspended pending referral of such
issues to the adm nistrative body for its views.” Western
Pacific, 77 S. C. at 165. Referral of an issue to an
adm ni strative agency “does not deprive the court of
jurisdiction” over the case. Reiter, 113 S. C. at 1220.° The
court may retain jurisdiction, or if the parties would not be
“unfairly disadvantaged,” it may dismss the case. |d. at 1220.
The court finds that dism ssal of the case would
“unfairly disadvantage[]” plaintiff in two ways. First,
plaintiff would be deprived of its chosen forum Congress vested
the court with concurrent jurisdiction over plaintiff’s claim
and the doctrine of primary jurisdiction does not alter that

grant.!® See Reiter, 113 S. C. at 1220. Rather, the doctrine

of primary jurisdiction requires only that the court refer

certain discrete issues raised in the case, in the first

9. Use of the term “referral,” to describe the process by which
technical and policy issues arrive before the adm nistrative
agency is sonewhat msleading. |In actuality, the judicial
proceedi ngs are sinply stayed while the parties are given a
reasonabl e opportunity to petition the FCC for a decision on
those issues. See Reiter, 113 S. C. at 1220, n. 3. Unlike, for
exanpl e, remand or transfer, the Cerk is not charged with the
duty to deliver the file and docket to the transferee court.
Initiation of the proceedings in the adm nistrative forumremains
the responsibility of the parties.

10. “Any person clainmng to be danaged by any common carri er

may either make conplaint to the Conmssion . . . or may bring
suit in any district court of the United States of conpetent
jurisdiction; but such person shall not have the right to pursue
both such renedies.” 47 U S.C A 8207.
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i nstance, to the appropriate adm nistrative agency. |In this
case, after the FCC has been given an opportunity to address the
issues referred to it by the court, plaintiff shall be entitled
to return to its chosen forumto proceed to final judgnent.

Second, plaintiff could not receive the class-w de
relief it seeks before the FCC. Plaintiff filed its conplaint as
a class action. The FCCis not enpowered to certify a class
action under Federal Rule of Cvil Procedure 23. Thus, the case
w Il be stayed pending consideration by the FCC of the issues

outl i ned above. !

I11. CONCLUSI ON

The court concludes that plaintiff’s claimraises
technical and policy issues requiring application of the doctrine
of primary jurisdiction. However, the court also concludes that

di sm ssal of the case would “unfairly disadvantage[]” plaintiff,

11. Referral of all issues to the FCC for adjudication in the
first instance does not nmake the referral permanent. The court
retains jurisdiction over the case and has nerely stayed the
case. Accordingly, nothing in this nmenorandum or acconpanyi ng
order shall prevent plaintiff fromseeking termnation or

nodi fication of the stay based upon a change in circunstances,
undue delay by the FCC in addressing the issues herein referred
to it for adjudication, or for any other equitable or |egal
reasons as may be warranted. Nor shall this nmenorandum or
acconpanyi ng order preclude the parties fromrequesting the court
to re-activate the case after the FCC resol ves sone, but not all,
of the issues referred to it for consideration.
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therefore, these proceedings wll be stayed pendi ng consideration

by the FCC on the issues covered in this menorandum

An appropriate order foll ows.
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