IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A SHI P SUPPLY, INC., : CIVIL ACTI ON
Plaintiff, :
V. : NO. 99- 2418
FLEM NG | NTERNATI ONAL, LTD.,

Def endant .

VEMORANDUM
ROBERT F. KELLY, J. JUNE 9, 2000

Presently before the Court is the Mdtion for Parti al
Summary Judgnent of Defendant, Flem ng International, Ltd.
(“Flemng”). Flemng seeks the dismssal of the clains filed by
Plaintiff, Pennsylvania Ship Supply, Inc. (“Penn Ship”), against
Flem ng for conversion and fraud and m srepresentation. For the
reasons that follow, Flem ng’ s Mdtion is granted.
| . FACTS.

This lawsuit is based on business transactions between
Penn Ship and Fl em ng beginning in 1994 under which Flem ng sold
food and food products to distributors in provinces in the forner
Soviet Union (“Russia”). The claimfor conversion in Count | of
Penn Ship’s Conplaint involves a transaction where sal es were
made to a Russi an conpany named Sakhalin Pischetorg (“SP"). In
transactions with SP, Flem ng would ship a product directly to
SP, SP woul d pay Penn Ship and then Penn Ship would pay Fl em ng

| ess Penn Ship’s profit margin of 20-25% In early 1995,



according to Arie Ehieli (“Ehieli”), Penn Ship' s President, food
products were sold to SP val ued at $140, 000.00. Flem ng had
previ ously extended a $40,000.00 credit to SP for food quality
clains. Penn Ship, according to Ehieli, erroneously paid Flem ng
$140, 000. 00 and never received rei nbursenent.?

Penn Ship originally produced no evidence that paynent
was ever nmade to Flem ng, but following Ehieli’s deposition, Penn
Shi p produced three checks totaling $97, 036. 86 dated February 22,
1995, May 11, 1995 and May 23, 1995.2 The three checks are drawn
on the account of d obal Inport-Export, Inc. (“dobal”), nmade
payable to Flem ng International, bear a nmeno referring to
Sakhalin #3 and are signed by MriamEhieli.® Penn Ship never
produced any | edger or docunents other than these checks to
establish either that paynent was nade or when paynent was nade.

Count 1l of Penn Ship's Conplaint alleges fraud and
m srepresentation arising froma food exhibition which took pl ace
in MVl adi vostock in 1995. According to Penn Ship, Flem ng agreed
to share the costs of the food exhibition, but Flem ng never paid

any portion of the costs nor intended to nake any paynent for the

There is no claimthat Flenm ng procured the payment from
Penn Ship in an inproper fashion.

2The total amount of the three checks paid to Flenmng is
incorrectly identified in Fleming’ s Mtion as $97, 036. 79.

SEhieli stated at deposition that dobal is “ny conmpany” and
Fl emi ng never had an agreenent with G obal. (Ehieli Dep. at 86.)
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costs. The last witten conmuni cation from Penn Ship to Fl em ng
regardi ng food exhibition expenses is dated July 17, 1995.
Ehieli testified at deposition that after July 17, 1995, he
repeatedly requested paynent fromMarc Itow (“Itow’), a Flem ng
enpl oyee. |tow, however, never told Ehieli that Flem ng would
pay. Rather, Itowtold Ehieli that he would have to speak with
Gary Sternberg (“Sternberg”), another Flem ng enpl oyee. Ehiel
never successfully contacted Sternberg. Two or three years
| ater, Ehieli spoke with Wayne Epperson (“Epperson”), another
Flem ng representative, and conpl ained to Epperson about expenses
for the food exhibition. Epperson indicated that he woul d
contact Ehieli after he spoke to Sternberg. Epperson never
contacted Ehieli.

Penn Ship filed this |awsuit against Flem ng on May 11,
1999 al |l eging conversion (Count 1), fraud and m srepresentation
(Count I1), and breach of contract (Counts Ill and V). On
Septenber 15, 1999, Penn Ship filed its Anended Conpl aint setting
forth essentially the sanme clains contained in the original
Conpl ai nt agai nst Fl em ng.
1. STANDARD.

Pursuant to Rule 56(c) of the Federal Rules of Cvil
Procedure, Sunmary Judgment is proper “if there is no genuine
issue as to any material fact and the noving party is entitled to

judgnent as a matter of law.” Feb. R Cv. P. 56(c). The noving



party has the initial burden of informng the court of those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,

477 U. S. 317, 325 (1986). An issue is genuine only if there is a
sufficient evidentiary basis on which a reasonable jury could

find for the non-noving party. Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 249 (1986). A factual dispute is material only if
it mght affect the outcone of the suit under governing law. 1d.
at 248.

To defeat Summary Judgnent, the non-noving party cannot
rest on the pleadings, but rather that party nmust go beyond the
pl eadi ngs and present “specific facts showing that there is a
genui ne issue for trial.” Feb. R CQv. P. 56(e). The non-noving
party must produce evidence such that a reasonable juror could
find for that party. Anderson, 477 U S. at 248. |If the court,
in viewng all reasonable inferences in favor of the non-noving
party, determnes that there is no genuine issue of nmaterial
fact, then summary judgnent is proper. Celotex, 477 U S at 322

Wsni ewski v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Gr.

1987) .
I11. DI SCUSSI ON,

A. Count | - Conversion.*

“Penn Ship was not the entity which issued paynent to
Flemi ng. Rather, dobal made three paynents totaling $97, 036. 86.
Because neither party has briefed whet her Penn Ship has standing
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Under Pennsylvania | aw, conversion is defined as “the
deprivation of another’s right of property, or use or possession
of a chattel, or other interference therewith, w thout the

owner’s consent and wi thout |egal justification.” See Universal

Prem um Acceptance Corp. V. York Bank & Trust Co., 69 F.3d 695,

704 (3d Gir. 1995)(citation omtted); see also Federal Ins. V.

Avers, 772 F. Supp. 1503, 1509 (E.D. Pa. 1991). Conversion can
be commtted by:

(1) acquiring possession of the chattel with
the intent to assert aright toit whichis
adverse to the owner; (2) transferring the
chattel and thereby depriving the owner of
control; (3) unreasonably w thhol di ng
possessi on of the chattel from one who has
the right toit; and (4) m susing or
seriously damaging the chattel in defiance of
the owner’s rights.

Prudential Ins. Co. of Anerica v. Stella, 994 F. Supp. 318, 323

(E.D. Pa. 1998)(citations omtted). The statute of |limtations
for conversion is two years. See 42 Pa. C S. A 8 5524(3); Bednar
v. Marino, 646 A 2d 573, 577 (Pa. Super. 1994).

Fl em ng argues that Penn Ship’s claimfor conversion is
barred by the statute of limtations and Flem ng is therefore
entitled to summary judgnent of Count | of Penn Ship’s Conplaint.
Penn Ship contends that it first becane aware that noney had been
erroneously paid to Fleming in late 1997 or early 1998 and it

t hereafter requested repaynent both orally and in witing through

to bring a conversion claim this issue will not be exam ned.
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counsel .® Thus, according to Penn Ship, Flem ng converted Penn
Ship’s funds in late 1997 or early 1998 when it refused to return
the funds after demand was made, and its conversion claimis
tinmely filed.

Penn Ship relies upon the discovery rule, claimng that
its cause of action accrued upon its discovery of the alleged
conversion. The Third G rcuit Court of Appeals has held,
however, that “under Pennsylvania |law, in the absence of fraud by
t hose invoking the statute of limtations, a cause of action for
conversion of negotiable instrunents accrues when, irrespective
of the plaintiff’s ignorance, the defendant wongfully exercises

domnion.” Menichini v. Gant, 995 F.2d 1224, 1231-32 (3d Gr.

1993). Penn Ship does not allege any fraud or m srepresentation
in connection with its conversion claimin Count |I of its Amended
Conplaint. 1In the absence of fraud, therefore, Penn Ship’'s
conversion claimaccrued when Fl em ng cashed the G obal checks.
This Court reasonably concludes that the checks were cashed at
sone point in 1995 and Penn Ship’ s conversion claimis timne-
barr ed.

Even if Penn Ship does allege fraud in connection with

its conversion claimwhich would delay the statutory tine period,

°SP went bankrupt. (Ehieli Dep. at 119.) Both Penn Ship
and Fl em ng sought paynment from SP. (ld.) Later, Penn Ship
realized that Flem ng had been paid the all eged anbunt owed,
$140, 000. 00 | ess the 20-25% conm ssion. (ld.)
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there is no evidence that Penn Ship s actions enable Penn Ship to
i nvoke the protection of the discovery doctrine. |ndeed, Ehiel
now asks this Court to reward himfor his m stake and | ack of
diligence in discovering that mstake. Flemng is therefore
granted sunmary judgnent and Count | of Penn Ship’s Anended

Conpl aint is dismssed.

B. Count Il - Fraud and M srepresentation.

Flem ng al so noves for summary judgnent of the fraud
and m srepresentation clains filed against it in Count Il of Penn
Ship’s Anended Conplaint on the basis that these clains are
barred by the two-year Pennsylvania statute of limtations. See
42 Pa. C.S. A 8 5524(7). Penn Ship’s clainms for fraud and
m srepresentation relate to allegedly fal se prom ses by Fl em ng
to pay a portion of the costs associated with the 1995
VI adi vost ock food exhibition. Penn Ship’'s Conplaint was filed on
May 11, 1999, therefore the relevant date for determ ni ng whet her
Penn Ship started its suit beyond the statute is May 11, 1997.
Penn Ship contends that in 1998, Flem ng falsely promsed to pay
its portion of the costs associated with the food exhibition.
Penn Ship also states that it was prevented from di scoveri ng
Flemng's fraud due to Flem ng’s ongoi ng m srepresentations,

thereby tolling the statute of limtations.?®

Penn Ship states that this notion is premature because
FIl emi ng has not provided docunentati on which would provide
addi ti onal support for Penn Ship’s claim This Court has,
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Pennsyl vani a recogni zes an exception to the statute of
[imtations “when the underlying cause of action sounds in fraud,
and . . . the statute of limtations is tolled until the
plaintiff |earns or reasonably should have | earned through the
exercise of due diligence of the existence of the claim” Beauty

Time v. VU Skin Sys., Inc., 118 F. 3d 140, 148 (3d Gr. 1997).

Reasonabl e diligence has been defined as “[a] fair, proper and
due degree of care and acting, neasured with reference to the
particul ar circunstances; such diligence, care or attention as
m ght be expected froma man of ordinary prudence and activity.”

Id. at 144 (citation omtted). Ehieli, when deposed, testified

however, denied Penn Ship’s Mtion to Enforce D scovery Requests.
Di scovery closed in this case on February 14, 2000. Penn Ship
sent its first requests for Production of Docunents on Flem ng on
January 20, 2000, but to the wong address. Consequently,

FIl emi ng never received these Requests until March 1, 2000.

Despite Flem ng’s objections to these Requests, it advised
Penn Ship that any responsive docunents were |ocated in Mam,
Fl orida, housed in approxi mately 240 boxes w th other non-
responsi ve docunents. Penn Ship, therefore, filed a Motion to
Enforce Discovery Requests. The Court held a conference which
Penn Ship’s attorney did not attend, stating that she was unaware
of the conference due to an admi nistrative scheduling
m scomruni cation in her office. Al though the Court denied Penn
Ship’s Motion to Enforce Discovery Requests, Flem ng turned over
approxi mately 500 docunents to Penn Ship.

Fleming’s Mdtion for Summary Judgnent was then reinstated
and Penn Ship was pernmtted additional tine to file a
Suppl emrent al Response to the Motion. No Suppl enental Response
was filed. Thus, this Court finds that Flem ng' s Mdtion is not
premat ure.



that after July, 1995, he spoke with Itow, who never told him
that Flem ng would pay for the 1995 food exhibition. (Ehiel

Dep. at 106-107.) Ehieli also testified that he |left nessages
for Sternberg but never actually spoke with him (ld. at 107-
108.) Two to three years later, Ehieli spoke with Epperson who
took notes of their conversation and said that he woul d get back
to Ehieli after speaking with Sternberg. (1d. at 108.) Epperson
never got back to Ehieli. (lLd.) Flemng s representatives’
statenents do not anpbunt to continuing m srepresentations
regardi ng whet her Fl emi ng would or would not contribute to the
food exhibition. Therefore, Penn Ship’'s fraud and

m srepresentation claimis tinme-barred and Flem ng is granted
summary judgnent for this claim Count Il of Penn Ship's Anended
Conpl aint is dismssed.

I V. CONCLUSI ON.

Penn Ship has not net its summary judgnent burden and
proven that its clainms for conversion, fraud and
m srepresentation are not tine-barred. Thus, Flem ng' s Mition
for Summary Judgnent is granted and Counts | and Il of Penn
Ship’s Anended Conpl aint are di sm ssed.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PENNSYLVANI A SHI P SUPPLY, INC., : CIVIL ACTI ON
Plaintiff, :
V. : NO. 99- 2418
FLEM NG | NTERNATI ONAL, LTD.,

Def endant .

ORDER
AND NOW this 9th day of June, 2000, it is hereby
ORDERED that the Mdtion for Partial Sunmary Judgnent filed by
Def endant is GRANTED and Counts | and Il of Plaintiff’s Conplaint

are DI SM SSED.

BY THE COURT:

Robert F. Kelly, J.



