IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW JOHN NI CE, et al .. : CIVIL ACTI ON
Plaintiffs, : No. 99- 3262
V. :

CENTENNI AL AREA SCHOOL DI STRI CT
et al.

Def endant s.

MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 1, 2000
Plaintiffs brought this action asserting violations of
federal civil rights laws and various state common-1| aw cl ai ns
stemming fromthe alleged “hazing” of a mnor, which took place
while the mnor participated in the westling programat a high
school in the Centennial Area School District. After limted
di scovery and sone notion practice, the parties agreed to settle
t he case by paynent of $151,000 to the mnor plaintiff. Having
now reached a settlenent of this matter, the parties seek the
court’s approval of the proposed settlenent agreenent as well as
approval of the paynent of attorneys’ fees in the anmount of
$55, 870 and expenses in the anount of $4,769.38 to Rathgeber &
Associ ates [hereinafter “plaintiffs’ counsel”], these amounts to

be allocated fromthe overall settlenent anount.?

! Plaintiffs initially filed a notion representing that a
settl ement agreenent anong the parties had been reached. See
Petition for Approval of Mnor’s Conprom se Settlenment (doc.

# 69) at 7 4-5. Upon receipt of that notion, the court



The court has an inherent duty to protect the interests

of mnors and i nconpetents who appear before it. See Eagan by

Keith v. Jackson, 855 F. Supp 765, 775 (E.D. Pa. 1994) (citing

Dacanay v. Mendoza, 573 F.2d 1075, 1079 (9th GCr. 1978)). As

part of that duty, the court nust determ ne the fairness of any
settl ement agreenent and the reasonabl eness of any attorneys’
fees to be paid fromthe settlenent anmount in a suit brought on
behal f of a m nor or inconpetent. Recently, the United States
District Court for the Eastern District of Pennsylvania adopted a

local rule formalizing a vehicle for the discharge of the court’s

schedul ed a hearing on both the request for approval of the
settl ement agreenent and the anount of attorneys’ fees. Notice
of the hearing advised counsel to review the court's earlier
decision of Stecyk v. Bell Helicopter Textron, Inc., 53 F
Supp. 2d 794 (E.D. Pa. 1999), which concerned the conprom se of a
mnor's claimand the reasonabl eness of counsel’s fee request.
The court's consideration of the settlenent agreenent and
counsel’s fees, however, was subject to a false start. At the
hearing, counsel for plaintiffs and defendants reiterated that an
agreenment had been reached and finalized anong the parties.
Shortly after the hearing, the court incidentally |earned that
t he school board for the Centennial School District defendants
had not approved the agreenent and had only schedul ed to consi der
t he agreenment at sonme tine in the future, after the court had
given its approval. Based on this previously undisclosed fact,
the court disapproved the settlenent agreenent w thout prejudice
on the basis that, because the defendant school board had not
approved the settlenent, there was nothing for the court to
consider at that time. After obtaining the school board’ s
approval, plaintiffs have now filed a suppl emental petition again
seeki ng approval of the proposed settlenent agreenent and of
counsel’s fees. A review of that supplenmental petition reveals
that all settlenent agreenments, including those of the Centennial
School District defendants, have been fully executed and the
school board has approved the settl enent.
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duty in this area.? Local Rule 41.2 states:

(a) No claimof a mnor or incapacitated person or of
a decedent’s estate in which a mnor or
i ncapaci tated person has an interest shall be
conprom sed, settled, or dism ssed unless approved
by the court;

(b) No distribution of proceeds shall be nmade out of
any fund obtained for a mnor, incapacitated
person or such decedent’s estate as a result of a
conprom se, settlenent, dism ssal or judgnment
unl ess approved by the court;

(c) No counsel fee, costs or expenses shall be paid
out of any fund obtained for a m nor,

i ncapaci tated person or such decedent’s estate as
a result of a conprom se, settlenent, dismssal or
j udgnment unl ess approved by the court.

Loc. R 41.2. The rule is procedural and does not prescribe the
substantive rule of decision to be applied by the courts.

The determ nation of the fairness of a settlenent
agreement involving a mnor and the reasonabl eness of the anount
to be apportioned fromthe proceeds of that settlenent agreenent
in paynment of attorneys’ fees inplicates the parties’ substantive

rights. See Calvert v. General Accident Ins. Co., No. CIV.A 99-

3599, 2000 W. 124570, at *5 (E.D. Pa. Feb. 2, 2000) (finding that
approval of mnor’s conprom se “inpacts the substantive rights of

the parties”). Under the Erie doctrine, when substantive rights

2 Local district courts are authorized to adopt rules of
procedure. See 28 U S.C. 8 2071. The local rules, however, nust
be consistent with the national rules. See Fed. R CGv. P. 83(a)
("Alocal rule shall be consistent with -- but not duplicative of
-- Acts of Congress and [the national] rules...."). Once
adopted, the local rule has the force of law. See Tarkett, Inc.
v. Congoleum Corp., 144 F.R D. 282, 284 (E.D. Pa. 1992) (citing
Bayl son v. Disciplinary Bd. of the Suprene Court of Pa., 764 F.
Supp. 328, 348 (E.D. Pa. 1991), aff'd, 975 F.2d 102 (3d Cr.
1992)).




are inplicated, federal courts sitting in diversity are required

to apply state law. See Erie RR v. Tonpkins, 304 U S. 64

(1938). Therefore, courts in this district, sitting in

di versity, when called upon to consider the fairness of a mnor’s
conprom se and the reasonabl eness of attorneys’ fees all ocated
fromthat conprom se, have applied state law. See, e.q.

Calvert, 2000 W. 124570, at *5 (further hol ding that Pennsylvania
Rule of Civil Procedure 2039, which requires court approval of
settlenents of actions with mnor as a party, is binding on court

sitting in diversity) (citing Erie); see also Stecyk v. Bel

Hel i copter Textron, Inc., 53 F. Supp.2d 794, 801 (E.D. Pa. 1999)

(comrenting that state | aw governs settlenment of mnor’s clains
when jurisdiction is based on diversity of citizenship); Eagan,
855 F. Supp. at 776 & n.14 (sane). Not yet addressed by the
courts in this district, however, is whether federal or state | aw
appl i es where the request for approval of a mnor’s conprom se
under Rule 41.2 arises in a case brought to the court on the
basi s of federal question jurisdiction.

Odinarily, federal |aw controls the adjudication of
substantive rights of the parties when the federal court’s

jurisdiction is predicated upon a federal question. See Muz v.

Caring, Inc., 39 F. Supp.2d 495, 504 (D.N.J. 1999) (“It is

axiomatic that a federal court, whose federal question
jurisdiction has been invoked, applies federal |law, not state

law.”). One exception to this general principle, however, occurs



when federal | aw does not expressly establish a rule of decision.
|f such is the case, where the state law on the issue is well-
devel oped and the application of state law wi |l not inpinge upon
any federal interest, the court may “borrow state lawto fill
the gap in the federal statutory schene. See Erwi n Cheneri nsky,

Federal Jurisdiction, 8 6.2.1 at 339 (2d ed. 1994) (citing De

Sylva v. Ballentine, 351 U S. 570 (1956), for holding that state

| aw principles apply as to whether illegitimate children should
be allowed to exercise statutory right of children to renew
copyrights of deceased parents because “the federal governnent
has no particular interest in matters concerning famly

rel ati onshi ps and because a wel | -devel oped body of state |aw
exi sted that dealt with famly law and inheritance”).

The Third G rcuit recognized as much in Reo v. United

States Postal Service, 98 F.3d 73 (3d Cir. 1996). 1In Reo, the

plaintiff, while still a mnor, was struck by a United States
Postal Service (the “Post O fice”) truck. Her parents, acting on
her behalf, settled the case wth the Post O fice but did not
obtain court approval of the settlenment. Wen the plaintiff
reached majority, she sued the Post O fice under the Federal Tort
Clainms Act (“FTCA"), 28 U.S.C. 88 1346 et seq., for negligence
based on the earlier accident. The trial court granted the Post
Ofice’s notion to dismss, concluding that the plaintiff’'s suit
was barred by her parents’ earlier settlenent and rel ease. The

Third Crcuit reversed, finding that because no court had ever



approved the settlenment agreenent, as required under state |aw,
the plaintiff’s instant claimwas viable. The Third G rcuit
stated that turning to state | aw was appropri ate because:

[ T] he rul es governing settlement of mnor’'s clains are
enbedded in the traditional state-|aw domain of
contract, agency, and famly law. Rather than

devel oping a federal comon | aw to govern such
guestions of authority to settle another’s claim we
can instead rely on the well-established rules of the
various States. National uniformty is not

particul arly appropriate here, especially since
Congress specifically contenplated in the FTCA t hat
federal agencies would be held to the sane standards as
private individuals.

Id. at 77;% see Gerow v. United States, No. ClV.A 93-1198, 1997

W. 538910, at *1-2 (N.D.N. Y. Aug. 26, 1997) (also involving
settlenment of mnor’'s FTCA case and “consi dering proposed
settlenment in the manner it would be considered and approve it to
the extent it would be approved under New York law’); cf. In re

John C. Mal oney, Nos. 4:97-1940 and 4:97-1922, slip op. at 5-6

(MD. Pa. Mar. 2000) (finding that question of whether non-
attorneys may question debtors at bankruptcy neetings held under

section 341 of Bankruptcy Code, a question of federal |aw, should

3 Clearly Reo could have been deci ded exclusively on the

narrow ground that “[t]he basic purpose of the FTCA is to subject
the United States to tort liability under state law to the sane
extent as private individuals” and thus state |aw “governs both
the creation of liability and the effect of a purported rel ease
of liability.” Reo, 98 F.3d at 76. However, by choosing to
exanm ne the conpeting federal and state interests in the area of
mnors’ clainms, the Third Circuit in Reo al so announced a nore

general rule, i.e., that, under certain circunstances, state |aw
may be “borrowed” to fill gaps in an existing federal statutory
schene.



be deci ded under state | aw because state | aw has traditionally
defined those acts constituting the “practice of |aw’).

Wth respect to the federal statutory schenme present in
this case, nothing in 42 U S. C. 88 1983-1988 supplies the rule of
deci sion by which a mnor’s conprom se of a civil rights claim
shoul d be reviewed by the court.* Nor does the manner by which
the settlenent is approved inplicate a federal interest or show a
need for national uniformty. In contrast, under our federal
system matters of concern to the famly unit, including the
wel | -being of mnors, traditionally have been of utnost interest

to the individual states. See generally Sol onon v. Sol onbn, 516

F.2d 1018 (3d G r. 1975) (involving “donestic relations
exception” to diversity jurisdiction and recognizing state's
vital interest in matters of donestic relations). Because of
this interest, state lawis usually well-defined and devel oped in
this area. Accordingly, the court holds that, under Local Rule
41.2, in a federal civil rights action, it is appropriate to
apply the rule of decision prescribed by state |aw in determ ning
the fairness of a mnor’s conprom se and t he reasonabl eness of

any attorneys’ fees allocated fromthat settlenent.?®

4 O course, this is not a case where the court is called
upon to award attorneys’ fees, a matter fully covered under the
federal civil rights laws. See 42 U S.C. § 1988. Rather, here
the court is called upon to assess the reasonabl eness of
attorneys’ fees allocated froma fund obtained pursuant to the
conprom se of a mnor’s claim

> Several federal courts ook to state | aw when approving
m nor’s conprom ses. See, e.d., Rule 83.2 of the Local Rul es of
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Consi dering Pennsylvania |aw, the | aw of the
jurisdiction where the alleged civil rights violations occurred
and the only jurisdiction with an interest in this matter, it is
cl ear that Pennsylvania has evinced an interest in safeguarding
the affairs of its mnor litigants and that its jurisprudence in
this area is well-devel oped. Specifically, Rule 2039 of the
Pennsyl vania Rules of Civil Procedure states in pertinent part
that “[n]o action to which a mnor is a party shall be
conprom sed, settled or discontinued except after approval by the
court pursuant to a petition presented by the guardian of the
mnor.” Pa. R Cv. P. 2039(a). “Thus, the [Pennsylvani a]
courts were given the mandate to supervise all aspects of
settlenents in which a mnor is a party in interest, ... and in
consi dering whether to approve a settlenent, the Court is charged
with protecting the best interests of the mnor.” Power v.
Tomarchi o, 701 A 2d 1371, 1374 (Pa. Super. Ct. 1997) (internal

citations omtted); see also Collier v. Dailey, No. CV. A

98-3261, 1998 W. 666036, at *1 (E.D. Pa. Sept. 24, 1998) (“in

the United States District Court for the Southern District of New
York (“The proceedi ng upon an application to settle or conprom se
[the settlenent of actions on or behalf of infants] shal

conform as nearly as may be, to the New York State statutes and
rules ...."); Rule 22 of the Local Rules of the United States
District Court for the Central District of California (“In so far
as practicable, the proceedings and hearing upon an application
to settle, or conprom se any [settlenment of claimof mnor] shal
conformto Section 372 of the California Gvil Code of Procedure
and Rule 529(a), (b), and (c) of the California Rules of

Court.”).



reviewi ng the settlenent agreenent, the court must hold that the
best interests of the child are paranount and of controlling
i nportance”); Stecyk, 53 F. Supp.2d at 797 (sane) (citing WIson

v. Bensalem Township Sch. Dist., 367 A 3d 397, 398 (Pa. Commw.

Ct. 1976)). Therefore, it is appropriate to apply Pennsyl vani a
substantive law in this case.

Based on the representations of counsel, the parents of
the mnor, and after conducting a hearing on this matter, the
court finds the settlenment to be fair, reasonable, and in the

best interests of the minor. See Chanbers v. Hiller, No. CV.A

88-3128, 1988 W. 130679, at *2 (E.D. Pa. Dec. 2, 1988) ("[T]he
parties and counsel are typically in the best position to

eval uate the settlenment [and] their judgnents are entitled to
consi derable weight.") (citations omtted). The court also notes
that there are no unpaid nmedi cal obligations and there are no
nmedi cal expenses expected to be incurred in the future as a
result of this incident. Nor is greater nonetary recovery after
trial at all certain. Although the defendants’ conduct towards
the mnor plaintiff at issue may be repugnant, the defendants
have asserted a nunber of potentially neritorious factual and

| egal defenses. Thus, fromall indications, the settlenent

agreenent adequately neets the needs of the minor in this case.®

6 In addition, the court finds that the i mediate
di stribution of $5,000 to the mnor's parents to be used to
purchase a vehicle for the mnor reasonable in Iight of the
likely need for transportation of the mnor to another school
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I n approving the settlenent, the court nust al so assess
t he reasonabl eness of the requested counsel fees. See Loc. R
Cv. P. 41.2(c). 1In doing so, the court nust “strike a bal ance
bet ween being a ‘passive pro forma rubber stanp’ ... and being
too intrusive in its consideration of the fairness of counsel

fees.” Stecyk, 53 F. Supp.2d at 800-01 (quoting Glnore v.

Dondero, 582 A 2d 1106, 1109 (Pa. Super. C. 1990)). Especially
where the attorneys’ fees affect the anmount ultinmately awarded to
the mnor, "[i]t is incunbent upon counsel to persuade the court
that the attorneys' fees and costs requested are reasonabl e and

equitable.” See Sosenke v. Norwood, No. CIV.A 91-2623, 1993 W

512824, at *5 (E.D. Pa. Dec. 6, 1993), aff'd, 37 F.3d 1489 (3d
Cr. 1994). Sinply because the mnor’'s parents have agreed to a
contingent fee agreenent does not nean that court approval is

warranted. See generally id. at *3 (citing Estate of Murray v.

Love, 602 A 2d 366 (Pa. Super. Ct. 1992); Glnore v. Dondero, 582

A.2d 1106 (Pa. Super. Ct. 1990)). Regardless of any fee
agreenent, as the protector of the mnor’s interests, the court
nmust independently investigate the fee to be charged to ensure
that it is fair and reasonabl e.

Plaintiffs’ counsel have submtted a petition for fees
in the amount of $55, 870, which represents approximately thirty-

seven percent of the gross recovery attributed to the mnor, and

district. See Loc. R Cv. P. 41.2(b) (requiring court approval
of any distribution of proceeds).
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for costs anpbunting to $4,769.38. Under Pennsylvania |law, the
reasonabl eness of counsel fees to be paid under a settlenent
involving a mnor is determ ned by applying a two-step process

articul ated by the Pennsyl vania Superior Court in Glnore v.

Dondero. See 582 A 2d at 1109-10. Pursuant to Gl nore’'s

teachi ngs, the court nust first consider whether the court of
common pleas in the county with jurisdiction over the m nor has
adopted a presunptive | odestar for fees involving the settl enent
of a mnor’s clainms. Second, if so, the court may adjust that

| odest ar dependi ng upon the effectiveness of counsel’s

per formance under the circunstances. [d. (citing In re Trust

Estate of LaRocca, 246 A 2d 337, 339 (Pa. 1968)).

Applying Glnore to the instant case, the court notes
t hat Bucks County, the court of conmon pleas that would have
jurisdiction over the mnor plaintiff, has adopted a presunptive
| odestar of twenty-five percent of the gross recovery
attributable to the mnor. See Bucks County G vil D vision Rule
2039(a)*(1)(d) (providing that a petition for mnor’'s settl enent
shall include “[s]ubstantial justification for any counsel fee
(ot her than reinbursenment for expenses) in excess of 25 percent
of the gross recovery attributed to the mnor”). Therefore, the
court will adopt twenty-five percent of the gross recovery
attributed to the mnor as the |odestar in this case. Cf.
Stecyk, 53 F. Supp.2d at 801 (adopting the Del aware County

presunptive | odestar of twenty-five percent).
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Second, in assessing the effectiveness of counsel’s
per formance, the Pennsyl vani a Suprenme Court has counsel ed that
courts consider the following factors: (1) the anobunt of work
performed; (2) the character of the services rendered; (3) the
difficulty of problens involved; (4) the inportance of the
litigation; (5) the degree of responsibility incurred;

(6) whether the fund involved was “created” by the attorney,;

(7) the professional skill and standing of the attorney in her
profession; (8) the result the attorney was able to obtain;

(9) the ability of the client to pay a reasonable fee for the
services rendered; and (10) “very inportantly” the anount of
noney in question. Glnore, 582 A 2d at 1109-10 (quoting In re

Trust Estate of LaRocca, 246 A .2d at 339); Stecyk, 53 F. Supp. 2d

at 801.

Applying these factors, the court notes that, on the
one hand, and not to be overlooked, is the fact that plaintiffs’
counsel were able to negotiate a reasonable recovery for the
m nor plaintiff w thout undue delay. On the other hand, the
court notes that the underlying case was neither factually
conplex nor did it involve novel theories of |aw. Moreover, the
anmount of work required of plaintiffs’ counsel was l[imted to
drafting the pleadings and attending a handful of depositions.
Al though plaintiffs also were required to respond to nultiple
notions to dismss filed by the various defendants, the notions

rai sed no cutting-edge defenses and closely mrrored one another.
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Therefore, much of the | egal research involved in preparing those
responses was duplicative. Finally, counsel spent a non-
insignificant amount of time in this litigation for the non-I|egal
pur pose of dealing with the press.

After weighing these factors, the court finds that
plaintiffs’ counsel have not set forth substantial justification
for exceeding the presunptive | odestar of twenty-five percent
applicable in Bucks County. Although the services provided by
plaintiffs counsel were professionally conpetent and were
diligently discharged, under the circunstances, their performance
does not warrant fees in excess of the | odestar percentage.
Accordingly, the court concludes that twenty-five percent of the
gross anmpount attributed to the mnor is a reasonable attorneys’
fee in this case and thus will approve fees in the anount of
$37,750.7 Finally, the court finds that counsel’s costs, in the

amount of $4, 769. 38, for expenses such as copying, postage,

! Even if this court had determned that it shoul d

consider plaintiffs’ counsel’s hourly rate in assessing the
reasonabl eness of the fee, the court notes that plaintiffs’
counsel sinply provided the court with a bill they had generated
for the plaintiffs. Although afforded an opportunity to do so at
a hearing, counsel provided no information concerning the
customary hourly rates in plaintiffs’ counsel’s rel evant
geographic area or the customary rates for simlar work. Thus,
the court was unable to validate its judgnent on the

reasonabl eness of the fee by conparing the customary hourly rate
in the relevant market to the presunptive | odestar adopted by the
Court of Common Pl eas of Bucks County. See generally In re
CGeneral Mtors Corp. Pick-up Truck Fuel Tank Products Liability
Litig., 55 F.3d 768, 821 (3d G r. 1995) (noting “an advantage to
using [an] alternative nmethod to double check the fee”).
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research, nedical exam nations, and court-reporting services, are
reasonabl e under the circunstances of this case.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MATTHEW JOHN NI CE, et al .. : CIVIL ACTI ON
Plaintiffs, : No. 99- 3262
V. :

CENTENNI AL AREA SCHOOL DI STRI CT
et al.

Def endant s.

ORDER
AND NOW this 1st day of June, 2000, upon consideration
of plaintiffs’ supplenental petition for approval of a proposed
settlement of a mnor’s claim and after a hearing, it is hereby
ORDERED t hat :
1. Plaintiffs’ Supplenental Petition for Approval of
M nor’ s Conpromi se Settlenment in the above-captioned action (doc.
# 73) in the gross amount of $151, 000 i s APPROVED;
2. Such armount shall be apportioned and distributed as
fol |l ows:
a. To Matthew John Nice, a mnor, the sum of
$108, 480. 62, of which $5,000 is to be i mediately disbursed to
his parents to be used towards the purchase of an autonobile for
the m nor, and the remai nder of $103,480.62 is to be placed in a
federally insured account marked not to be withdrawn until the
m nor reaches the age of majority or until further order of the
court;

b. To plaintiffs’ counsel, Rathgeber & Associ ates,



the sum of $42,519.38, which represents $37, 750 in attorneys’
fees and the rei nbursenent of costs in the amount of $4, 769. 38.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENG J.



