IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREDA HARPER : ClVIL ACTI ON
V. :

COURT OF COVMON PLEAS :

OF PHI LADELPHI A, et al. : NO  99-4906

VEMORANDUM AND ORDER

BECHTLE, J. MAY , 2000
Presently before the court is defendants the Court of Commobn
Pl eas of Phil adel phia County's and the Phil adel phia Probation and
Parol e Departnent's (collectively "Defendants") converted notion
for summary judgnment and plaintiff Freda Harper's ("Plaintiff")
response thereto. For the reasons set forth below, the court

will grant the notion.

BACKGROUND

Plaintiff was a Probation O ficer Trainee assigned to the
Phi | adel phia Probati on and Parol e Departnent of the Court of
Common Pl eas of Phil adel phia County.® Plaintiff was hired by
Def endants in Septenber 1991. Plaintiff alleges that on May 29,
1997, a nunber of Probation Oficer Trainees were pronoted to
Probation Oficer I, and that she was not anong them Plaintiff

al l eges that she was deni ed pronotion because of her race and/or

! The Court of Common Pl eas of Phil adel phia County is one
of the three courts within the First Judicial District. 42 Pa.
Cons. Stat. Ann. 88 901, 911, 1122, 1301, 1321. "All conponents
of the judicial branch of the Pennsylvania governnment are state
entities." Callahan v. Gty of Philadelphia, No.99-1816, 2000 W
311128, at *6 (3d CGr. March 28, 2000).




age in violation of Title VII of the Cvil R ghts Act of 1964
("Title VII"), 42 U S.C. 8 2000(e) et seq., and the Age
Discrimnation in Enploynent Act ("ADEA"), 29 U S.C. 8§ 621 et
seq..? Plaintiff filed a Conplaint on Cctober 14, 1999. On

Oct ober 29, 1999, Defendants filed a notion to dism ss.

Di scovery ended on March 3, 2000 and by Order dated May 2, 2000,
the court notified the parties that it would treat the notion to
dism ss as a notion for summary judgnent and all owed the parties

the opportunity to submt additional materials.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |aw. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Whether a genui ne issue

of material fact is presented will be determ ned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences

shoul d be drawn in the |ight nost favorable to the non-noving

2 This court has jurisdiction over Plaintiff's clains

because they arise under federal law. 28 U S. C. § 1331.



party, and where the non-noving party's evidence contradicts the
novant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMVof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

111, DI SCUSSI ON

Plaintiff asserts that she was denied a pronotion because of
race and/or age discrimnation in violation of Title VII and the
ADEA. (Conpl. 91 16, 24-26.) Defendants contend that the
El eventh Anendnent bars Plaintiff's ADEA claimand that her Title
VII claimis barred by the statute of limtations. The court
wi || address each argunent separately.

A ADEA d ai m

In Kinel v. Florida Board of Regents, the Suprene Court held

t hat Congress exceeded its power under 8 5 of the Fourteenth
Amendnent when it abrogated the states' El eventh Amendnent
imunity in ADEA cases, because the substantive requirenments that
t he ADEA i nposes on state and | ocal governments are

di sproportionate to any constitutional conduct that conceivably

could be targeted by the Act. Kinel v. Florida Bd. of Regents,

120 S. &. 631, 650 (2000) (affirmng dism ssal of suits filed

under ADEA agai nst state enployers).® Thus, because the ADEA

3 The Suprene Court noted that, even though the ADEA does
not validly abrogate the states' inmmunity to suits by private
i ndi vi dual s, state enpl oyees are nonet hel ess protected by state
age discrimnation statutes under which they may recover damages.
Kimel, 120 S. . at 650.



does not validly abrogate the states' Eleventh Anendnent
imunity, the court will grant Defendants' notion as to
Plaintiff's ADEA cl ai m

B. Di scovery Rule and Equitable Tolling

Def endants contend that Plaintiff's Title VII claimis
barred because Plaintiff failed to tinmely file a charge with the
Equal Enpl oynent Qpportunity Comm ssion ("EECC'). Plaintiff had
180 days fromthe | ast allegedly unlawful enploynent practice to

file a charge of discrimnation under the EEOC. Oshiver v.

Levin, Fishbein, Sedran & Bernman, 38 F.3d 1380, 1385 (3d Gr.

1994) (stating plaintiff had 180 days to file charge of
discrimnation with EECC). * Plaintiff did not receive a
pronotion on May 29, 1997. Plaintiff filed her charge with the
EEQCC 245 days | ater, on January 30, 1998.

Plaintiff, however, asserts that the doctrine of equitable
tolling should apply to toll the 180 day tine period. |n support
of her assertion, Plaintiff states that in August 1997, she sent
a letter to the Honorable John W Herron, Adm nistrative Judge of

the First Judicial D strict of Pennsylvania, Court of Conmobn

4 A plaintiff is required to file a conplaint with the
EEOCC w thin 180 days of the occurrence of the alleged
discrimnatory act(s). 42 U S.C. § 2000e-5(e)(1). However,
where a plaintiff "has initially instituted proceedings with a
State or local agency with authority to grant or seek relief from
[an unl awful enploynment] practice . . . such charge shall be
filed . . . within three hundred days after the alleged unl awf ul
enpl oynent practice occurred, or within thirty days after
receiving notice that the State or |ocal agency has term nated
[its] proceedings . . . whichever is earlier." 1d. Plaintiff
did not file with a state or | ocal agency in this case.
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Pl eas, asking for a further explanation as to why she was not
pronoted. (Pl.'s Mem of Lawin Qop'n to Defs.' Mdt. to D smss
at unnunbered p. 3.) Plaintiff contends that Judge Herron makes
final decisions concerning pronotions in the Phil adel phia
Probation and Parol e Departnent. 1d. Judge Herron replied to
Plaintiff's letter on August 18, 1997, stating that he had not
i ndividually reviewed each of the pronotions and that he had
asked that records concerning Plaintiff's enpl oynent be revi ewed
as soon as possible. 1d. Ex. B. Plaintiff contends that the 180
day period did not begin to run until she received Judge Herron's
letter.”®

Cenerally, the statute of limtations begins to run when the

plaintiff's cause of action accrues. There are two related

> In support of her assertion, Plaintiff cites Myer v.
R egel Products Corporation, 720 F.2d 303 (3d Gr. 1983). 1In
Meyer, the plaintiff alleged that he had been wongfully
di scharged on the basis of his age. The court found that fact
guestions remai ned as to whether the statute of limtations
shoul d be equitably tolled where the plaintiff, several weeks
after his dismssal, wote a letter to his enployer seeking to
ascertain the reasons for his discharge. Myer, 720 F.2d at 305.
The enpl oyer responded with a letter stating that the plaintiff
had been di sm ssed because of a pendi ng reorgani zati on of the
corporation. 1d. At approximately the same time the letter was
witten, the defendant hired a twenty-eight year old nan to fil
t he plaintlff s former position. 1d. The court stated that the
enployer's letter "could have caused [plaintiff] to tenporarily
defer filing." [|d. at 307. The court also recogni zed the fact
that the plaintiff did not know that the defendant had hired a
younger man, and thus could not nmake out a prima facie case of
age discrimnation, until nearly six nonths after he | earned that
he woul d be discharged. 1d. at 305-06. |In contrast, in the
instant case, Plaintiff knew that she did not receive a pronotion
on May 29, 1997 and, in her August 1997 letter to Judge Herron,
Plaintiff wote that she knew who had been pronoted and that she
suspected "discrimnatory practices.” (Pl.'"s Mem of Lawin
Qop'n to Defs.' Mot. to Dismiss at Ex. A & Conpl. 9T 19-24.)
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doctrines that mght extend the deadlines for Plaintiff to file a

charge of discrimnation: the "discovery rule,” and the

"equitable tolling doctrine." See Gshiver v. Levin, Fishbein,

Sedran & Berman, 38 F.3d 1380, 1385-90 (3d Cir. 1994). The

di scovery rul e del ays accrual of the statute of limtations
period until the plaintiff discovers that she has been injured.
Id. at 1385. The equitable tolling doctrine stops the statute of
[imtations fromrunning where the accrual date has passed and
the statute of limtations is tolled in [ight of equitable

consi derations even though the plaintiff discovered she was
injured. 1d. at 1390.

Under the discovery rule, Plaintiff did not have to discover
that her injury was based on discrimnation, but need only be
"aware of the existence of and source of an injury." 1d. at
1386. Her claimaccrued "upon awareness of actual injury, not
upon awareness that th[e] injury constitute[d] a | egal wong."
Id. Thus, Plaintiff's delay in bringing this action is not
excused by the discovery rule. According to the Conplaint,
Plaintiff discovered her injury "[o]n or about My 29, 1997,"
when she | earned that she had not received the pronotion she
sought. (Conpl. § 15.) The statute of |imtations began running
at that point. Plaintiff did not file the charge of
discrimnation with the EECC until January 30, 1998, nore than
180 days after the alleged act of discrimnation and beyond the
deadl i ne established in 42 U S. C. S 2000e-5(e). Thus,

Plaintiff's allegations of discrimnation are tinme-barred unless
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the equitable tolling doctrine applies.

The equitable tolling doctrine provides that it "may be
appropriate [to toll the limtations period:] (1) where the
def endant has actively msled the plaintiff respecting the
plaintiff's cause of action; (2) where the plaintiff in sone
extraordi nary way has been prevented fromasserting his or her
rights; or (3) where the plaintiff has tinmely asserted his or her

rights mstakenly in the wong forum" New Castle County v.

Hal | i burton NUS Corp., 111 F.3d 1116, 1125-26 (3d G r. 1997)

(quoting Oshiver, 38 F.3d at 1387).

The pl eadings contain no allegation or inference that
Plaintiff in some extraordinary way was prevented from asserting
her rights, or mstakenly asserted her rights in the wong forum
Plaintiff's only col orable claimwuld be that Defendants
actively msled her respecting her cause of action for a
discrimnatory failure to pronote. To invoke equitable tolling,
Plaintiff nust show that "due to [Defendants'] deception, she
could not, through the exercise of reasonable diligence, discover

essential information bearing on her claim" Haines v. Township

of Voorhees, No.C v.A 96-3032, 1997 W. 714226, at *7 (D.N. J. Nov.

10, 1997); see New Castle County, 111 F.3d at 1126 (sane);

Gshiver, 38 F.3d at 1390 (sane).

Thus, Plaintiff's non-conpliance with the statutory
limtations period is excusable only if "(1) the defendant
actively msled the plaintiff respecting the reason for the

[ adverse enpl oynent action], and (2) this deception caused the
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plaintiff's non-conpliance with the Iimtations provision."
Gshiver, 38 F.3d at 1389.°
In explaining this basis for equitable tolling, the Third
Crcuit has stated:
where the plaintiff has been actively m sled regarding the
reason for [the adverse enploynent action], the equitable
tolling doctrine provides the plaintiff with the full
statutory limtations period, starting fromthe date the
facts supporting the plaintiff's cause of action either
beconme apparent to the plaintiff or should have becone
apparent to a person in the plaintiff's position with a
reasonably prudent regard for his or her rights.
Id. at 1387.
To benefit fromthe equitable tolling doctrine, Plaintiff
nmust establish that she could not have di scovered the essenti al
factual information bearing on her claimby the exercise of

"reasonabl e diligence.” New Castle County, 111 F. 3d at 1125-26

(stating that "excusable neglect” is "not sufficient to invoke
equitable tolling) (citations omtted). The doctrine of
equitable tolling requires that the plaintiff take "reasonabl e
measures to uncover the existence of an injury."” Haines, 1996 W

714226 at *6; Oshiver, 38 F.3d at 1390; see Cada v. Baxter

Heal t hcare Corp., 920 F. 2d 446, 452-53 (7th Gr. 1990) (stating

that, for equitable tolling, plaintiff nust show "that he could
not by the exercise of reasonable diligence have di scovered

essential information bearing on his claim and that "[i]n nost

6 Equitable tolling is appropriate only to correct
wrongdoi ng where a plaintiff was "deceived . . . into postponing
the filing of a claim" "lulled . . . into inaction," or

"actively msled.” Oshiver, 38 F.3d at 1388-89, 1392.
8



cases in which equitable tolling is invoked, the statute of
[imtations has run before the plaintiff obtained information
essential to deciding whether he had a claim The pattern in the
cases recognizes inplicitly that the statute of limtations is
not automatically delayed by the tine it takes to obtain such
information, since . . . that will usually be sonetine after the
claimarose. Wwen . . . the necessary information is gathered
after the claimarose but before the statute of limtations has
run, the presunption should be that the plaintiff could bring
suit wthin the statutory period and shoul d have done so.").
"The plaintiff who fails to exercise this reasonable diligence

| ose[s] the benefit of" the equitable tolling doctrine.
GCshiver, 38 F.3d at 1390.

In Gshiver, the plaintiff filed a charge of discrimnation
with the EECC 440 days after she was termnated froma law firm
with the explanation that the firm"did not have sufficient work
to sustain her position.” Gshiver, 38 F.3d at 1384. A year
| ater, she learned that the firmhired a nmale attorney "shortly
after her dismssal . . . to take over her duties.” 1d. The
Court of Appeals found that there were issues of fact as to
whet her the plaintiff had been m sled when she was told she was
term nated because of |ack of work; whether she was aware that
she was replaced by a nale enployee, a "critical fact that would
have alerted a reasonabl e person to the all eged unl awf ul
discrimnation;" and whether a person in her position with a

reasonably prudent regard for her rights would have | earned of

9



the allegedly discrimnatory act. 1d. at 1392. The court
determ ned that, giving Gshiver the benefit of all reasonable

i nferences, the allegations were sufficient to raise the
possibility of equitable tolling. [1d. The court recognized that
equitable tolling applied where facts were "conceal ed" fromthe
plaintiff through the defendant's "wongdoing." 1d.

Thus, the "cases in which equitable tolling has been invoked
have i nvol ved, unlike here, an enployer's active deception of an
enpl oyee concerning the reason for an enpl oynent action, which
deception causes the enployee to be lulled into foregoing pronpt
vindi cation of her rights." Haines, 1997 W. 714226 at *7; see
Gshiver, 38 F.3d at 1388-89 (discussing cases). In the instant
case, Plaintiff alleges that Defendants provided a non-
discrimnatory reason as to why she was not pronoted, i.e., that
she had a history of excessive sick |eave. (Conmpl. § 17.)
However, Plaintiff does not allege or present any evidence that
the facts were unknown to her. Unlike the plaintiff in Gshiver,
Plaintiff does not allege that she did not [earn of the alleged
di scrimnation against her until after the statute of limtations
had run. Wereas the plaintiff in Oshiver had alleged that she
did not know that a male had been hired in her place, Plaintiff
states that a younger, less qualified, Caucasian enpl oyee was
pronot ed even though this enpl oyee had been warned about her
excessive sick |leave and Plaintiff had not been. (Conpl. Y 19-
23.) Likewse, Plaintiff's August 1997 letter to Judge Herron

states that "I am aware that others who have been placed on

10



witten sick alert have been granted their pronotions. This to
me suggests sone discrimnatory practices.” (Pl.'s Mem of Law
in Qop'n to Def.'s Mot. to Dismss at Ex. A') Unlike the
plaintiff in Oshiver, Plaintiff does not assert or present any
evi dence that she did not or could not know who had been
pronoted. Plaintiff does not contend or present any evidence
that she was m sl ed by Defendants' alleged m srepresentations.
Plaintiff does not allege or present any evidence that the
critical facts that would have alerted a reasonable person to the
al | eged unl awful conduct only becane known to her after she
recei ved Judge Herron's letter. Thus, Plaintiff's allegations,
t he evidence presented, and all reasonable inferences that can be
drawn therefrom are insufficient to invoke equitable tolling.

C. Continuing Violation Theory

Plaintiff also asserts that because Defendants' alleged
di scrimnatory conduct is "continuing in nature,” her failure to
file within 180 days does not bar her suit. (Pl.'s Mdt. in Qpp'n
to Defs." Mot. to Dism ss at unnunbered p. 4-5.) Plaintiff
m sconstrues the continuing violation theory.

The continuing violation theory "requires proof of the
exi stence of a discrimnatory policy and of its application to

plaintiff." Courtney v. LaSalle Univ., 124 F.3d 499, 506 (3d

Cr. 1997). The "continuing violation theory allows a plaintiff
to pursue a Title VII claimfor discrimnatory conduct that began
prior to the filing period if he can denonstrate that the act is

part of an ongoing practice or pattern of discrimnation of the
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defendant."” Rush v. Scott Specialty Gases, Inc., 113 F. 3d 476,

481 (3d Gr. 1997) (internal quotations and citations omtted).
Thus, under the continuing violation theory, a plaintiff may

pursue a claimfor discrimnatory conduct that is tine-barred if

she can denonstrate that the act is part of an "ongoi ng practice

or pattern of discrimnation" by the defendant. Weést v.

Phi | adel phia Elec. Co., 45 F.3d 744, 754 (3d Cr. 1995)
(citations omtted). To establish that a claimfalls within the
continuing violation theory, the plaintiff nust denonstrate that:
(1) at least one discrimnatory act occurred within the
[imtations period; and (2) the discrimnatory conduct is nore
than the occurrence of isolated or sporadic acts of intentional
discrimnation; that is, the acts denonstrate a conti nui ng
pattern of discrimnation. 1d. at 754-55.

Plaintiff has failed to "show that at |east one
di scrimnatory act occurred" within the statutory period. |[|d.
Under the continuing violation theory, "[t]he tine for filing a

charge runs fromthe nost recent application of the policy to the

plaintiff." Courtney, 124 F.3d at 506 (citations omtted).
Plaintiff asserts that she was discrimnated agai nst on May 29,
1997 when she was not pronoted. (Conpl. 9T 15-16.) Thus, the
time for Plaintiff to file a charge began to run on May 29, 1997.
Plaintiff filed her EECC charge 245 days |ater, on January 30,
1998. Plaintiff has failed to allege any discrimnatory act that
took place in the 180 day period prior to January 30, 1998, when
she filed her EEOC charge. (Conpl. 91 13-14.)

12



The Conpl aint al so asserts that "[p]rior to May 29, 1997,
Def endants began a systematic pattern and practice" of
discrimnating on the basis of race. (Conpl. 11 13-14.)
However, besides alleging that Defendants failed to pronote her,
Plaintiff has failed to specify any other act of alleged
discrimnation. Fed. R CGv. P. 56 (stating that "an adverse
party may not rest upon the nere allegations or denials of the
adverse party's pleading, but the adverse party's response, by
affidavits or as otherwi se provided in this rule, nust set forth
specific facts show ng that there is a genuine issue for
trial."). Further, "[a] plaintiff may not rely in the continuing
violation theory to advance cl ai ns about isolated instances of
discrimnation concluded in the past.” 1d. at 505. Rather
Plaintiff nust "denonstrate a continuing pattern of
discrimnation.” Rush, 113 F.3d at 481. Thus, the court finds
that the continuing violation theory does not apply under the

facts of this case.

V. CONCLUSI ON

For the foregoing reasons, Defendants' converted notion for
summary judgnent will be granted.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREDA HARPER : ClVIL ACTI ON
V. :

COURT OF COVMON PLEAS :
OF PHI LADELPHI A, et al. : NO  99-4906

ORDER
AND NOW TO WT, this day of My, 2000, upon
consi deration of defendants the Court of Common Pl eas of
Phi | adel phi a County's and the Phil adel phia Probati on and Parol e
Departnent's (collectively "Defendants") converted notion for
summary judgnent and plaintiff Freda Harper's ("Plaintiff")

response thereto, IT IS ORDERED that:

(1) Defendants' converted notion for sunmmary judgnent as to

Plaintiff's claimunder Title VII of the Cvil R ghts
Act of 1964, 42 U S.C. 8 2000(e) et seq., is GRANTED.

(2) Defendants' converted notion for sunmmary judgnent as to

Plaintiff's claimunder the Age Discrimnation in

Enpl oynment Act, 29 U S.C. 8 621 et seq., is GRANTED

(3) Judgnent is entered in favor of defendants the Court of

Common Pl eas of Phil adel phia County and the
Phi | adel phi a Probati on and Parol e Departnent and

against plaintiff Freda Harper on all counts.

LOU S C. BECHTLE, J.



