IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANI CE MACHAMER : CIVIL ACTI ON
V.

HOSPI TAL OF THE UNI VERSI TY :
OF PENNSYLVANI A : NO. 98-6109

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. May 8, 2000

Jani ce Machaner (“Machaner”), a nursing assistant, alleges
her enpl oyer, the Hospital of the University of Pennsylvania
(“HUP"), violated the Americans with Disabilities Act, 42 U S.C
§ 12101 et seq. (“ADA’), when it refused to accommodate her
disability by transferring her to the night shift. HUP, noving
for summary judgnment pursuant to Federal Rule of Civil Procedure
56(c), clains that Machanmer did not suffer froma disability, is
not a “qualified individual with a disability” under the ADA, and
that it had no know edge of Machaner’s alleged disability so it
had no duty to provide any acconmodati on. There are no genui ne
i ssues of material fact regarding these clains; HUP's notion for
summary judgnment will be granted.

BACKGROUND
Machamer was hired by HUP as a nursing assistant on Decenber

12, 1995. On March 25, 1996, during her probationary period,!*

! Her ninety day probationary period had been extended from March 11
1996 to May 11, 1996 because of absenteeismand failure to neet work
performance goals; nore tinme was required to eval uate her performance
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Machanmer sustained a back injury while lifting a patient froma
bed. Machanmer took a | eave of absence, during which tinme she
recei ved workers’ conpensation benefits and underwent treatnent
for her injury fromvarious practitioners in the University of
Pennsyl vania Health System After exam ning Machanmer in Novenber
and Decenber, 1996, Dr. WIlliamBall and Dr. David Lenrow found
t hat Machamer could not perform her functions as a nursing
assi stant w thout reasonable accommobdation. On Decenber 18,
1996, Dr. Marilyn Howarth exam ned Machanmer and found that she
was able to return to work with no restrictions.

Machamer resunmed her nursing assistant position on Decenber
30, 1996, and was notified that she woul d be placed on the day
shift to receive training and nentoring necessary for her to
conpl ete successfully her post-hiring probationary period
(extended from May 11, 1996 because of her work related injury).
During that shift, Machaner experienced back pain, was referred
to Occupational Medicine, examned by Dr. Howarth, and rel eased
to return to full duty. Machaner proceeded to work several day
shifts until she was term nated on January 8, 1997; HUP believed
two incidents on Decenber 30 and Decenber 31, 1996 threatened the
wel | -being of patients under Machanmer’s care. See 5/27/99 Nancy
Rodenhausen Affidavit, p. 2. On Septenber 8, 1997, Machaner
filed a petition for reinstatenent of workers’ conpensation

benefits; this petition was denied. See 5/27/99 Rosenary GCsnan-



Koss Affidavit, p. 2.

HUP argues that summary judgnent in its favor should be
grant ed because Machanmer was not di sabl ed when she returned to
work, was not a “qualified individual with a disability” under
the ADA, and was term nated for her failure to provi de conpetent
care to her patients. Machaner clains that she was di sabl ed, she
was term nated because of her disability, and she could have
continued to work with a reasonabl e accommodati on for her
disability, i.e., transfer to the night shift.

DI SCUSSI ON

Summary judgnent may be awarded “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A party noving for summary judgnent bears the initial
burden of denonstrating the absence of facts supporting the non-
movi ng party’s claimby pointing to the pleadings, depositions or
other itens nentioned in Rule 56(c); the non-noving party nust
then introduce specific evidence of a genuine issue for trial.

See Celotex v. Catrett, 477 U. S. 317, 322-24 (1986). “Wen a

notion for summary judgnment is nade and supported as provided in
[ Rule 56], an adverse party may not rest upon the nere

al l egations or denials of the adverse party’s pleading, but the



adverse party’s response, by affidavits or as otherw se provided
in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial. |If the adverse party does not so
respond, summary judgnent, if appropriate, shall be entered
agai nst the adverse party.” Fed. R Cv. P. 56(e).

A genuine issue of material fact exists only when “the
evidence is such that a reasonable jury could return a verdict

for the non-noving party.” See Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986). In making this determ nation, the
court nust draw all justifiable inferences in the non-novant’s
favor. See id. at 255.
The ADA provides that “[n]o covered entity shal
discrimnate against a qualified individual with a disability
because of the disability of such individual in regard to job
application procedures, the hiring, advancenent, or discharge of
enpl oyees, enpl oyee conpensation, job training, and other terns,
conditions, and privileges of enploynent.” 42 U S. C. § 12112(a).
A “qualified individual with a disability” is defined by the
ADA as a person “wth a disability who, with or w thout
reasonabl e accommodati on, can performthe essential functions of
the enpl oynent position that such individual holds or desires.”
42 U.S.C. 8§ 12111(8). A “disability” is defined as: “(A) a
physi cal or nental inpairnent that substantially linmts one or

nore of the major life activities of such individual; (B) a



record of such inpairnment; or (c) being regarded as having such
an inpairnent.” 42 U S.C. 8§ 12102(2).

To establish a prima facie case of discrimnation under the
ADA, the plaintiff nust show “(1) [s]he is a disabled person
within the neaning of the ADA; (2) [s]he is otherw se qualified
to performthe essential functions of the job, with or w thout
reasonabl e accommodati ons by the enployer; and (3) [s]he has
suffered an ot herwi se adverse enpl oynent decision as a result of

discrimnation.” See Gaul v. Lucent Technol ogi es, 134 F.3d 576,

580 (3d Cir. 1998).

As the party noving for summary judgnent, HUP has pointed to
affidavits and depositions that illustrate the absence of facts
supporting Machaner’s claim HUP refutes Machaner’s cl ai m of
disability by denonstrating that Dr. Howarth exam ned Machaner
and rel eased her to work as a nursing assistant w thout
restriction and w thout requiring any accommodati on. See 5/28/99
Dr. Marilyn Howarth deposition, p. 2. HUP contests Machaner’s
qualification to performthe essential functions of the job, with
or w thout reasonabl e accommpdati ons, because in Machaner’s
deposition she stated that she could not have perforned her job
on the night shift and HUP coul d have provi ded no accommobdati ons
enabling her to performthat job. See 5/10/99 Janice Machamer
deposition, p. 258-59. Finally, HUP contends that Machaner’s

termnation did not result fromdi scrimnation, but that Muchaner



was term nat ed because she had, on two occasi ons, provided sub-
standard patient care. On Decenber 30 and Decenber 31, 1996,
Machamer: 1) inappropriately left a confused patient’s bed in the
hi gh position with the side rails down; and 2) inproperly
mani pul ated a patient’s peritoneal dialysis bag that caused an
adverse outcone for the patient. See 5/27/99 Nancy Rodenhausen
affidavit, p. 3; see also Def. Pre-trial Mem p.3. HUP having
met its burden, Machamer nust establish specific material facts
at issue in the record to defeat the notion for summary judgnent.
Machanmer has not net her burden for any of the el enents
required to establish her prima facie case. |In determ ning
whet her Machanmer was “di sabled” within the neaning of the ADA
after her return to work in Decenber, 1996, this court is to
“determ ne the existence of disabilities on a case-by-case

basis.” See Al bertsons, Inc. v. Kirkingburg, _US _ , 119

S.C. 2162, 2169 (1999). To prove that she is “disabled,”
Machanmer nust denonstrate that she has, or has a record of, a
physi cal inpairnment that substantially limts a major life
activity and that she had this [imtation during the tinme she

cl ai n8 she was deni ed reasonabl e accommodati on. See Tayl or v.

Phoeni xville School Dist., 184 F.3d 296, 308 (3d Cr. 1999).

The issue is Machanmer’'s ability to work as a nursing
assistant on her return in Decenber, 1996. Working has been

identified as a major life activity. See Walton v. Mental Health




Assoc., 168 F.3d 661, 665 (3d Cr. 1999). If Machaner’'s ability
to work was substantially limted by a physical inpairnment at the
time she requested acconmodati on, she neets the “disability”
requi renent.

Al t hough the ADA does not define “substantially limts,” the
Suprene Court has stated that “substantially” suggests that the

limtation nust be “considerable or specified to a | arge degree.”

See Sutton v. United Airlines, Inc., = US |, 119 S . Ct. 2139,
2150 (1999), but it need not be the equivalent of an “utter

inabilit[y].” See Albertsons, 119 S.C. 2162 at 2168.

Machamer clainms that there were conflicting nmedical opinions
regardi ng her condition, but has not provided any evi dence on the
record of such a conflict. The alleged opinions of Dr. Lenrow
and Dr. Ball, if verified, would have created this conflict, but
stating the opinion of her physician in the conplaint or notion
is not enough to neet her burden for opposing a summary judgnent
nmotion. See Fed. R Civ. Proc. 56(c).

Machaner also clains that, even if she were not disabl ed at
the tinme, she had a “record of such inpairnent” and, therefore,
qualified as disabled. A “record of such inpairnment” neans a
“history” of the condition such as a chronic reoccurrence of an

ailment. See School Bd. O Nassau County v. Arline, 480 U. S.

273, 281 (1987). Machaner has not “by affidavits or as otherw se

provided in [Rule 56], set forth specific facts showi ng that



there is a genuine issue” of the existence of such a history.
See Fed. R Cv. P. 56(e). In fact, Machaner stated in her
deposition that she had never had a back injury prior to her
injury on March 25, 1996. See 5/10/99 Jani ce Machaner
deposition, p. 168. Machaner has not net her burden of
denonstrating the existence of a genuine issue of material fact
on the record.

Machanmer has al so not net her burden of denonstrating that
there are genuine issues of material fact regarding her
qualifications to performthe essential functions of her job,
with or without reasonabl e accommbdati ons by the enpl oyer.
Machanmer argues she was qualified if given an accommobdati on by
pl acenment on the | ess burdensone night shift and that she did
work several day shifts. 1In her deposition, Machaner stated that
there were no positions in the hospital that she could have
performed between Decenber 30, 1996 and January 8, 1997. See
4/ 28/ 99 Jani ce Machaner deposition, pp. 167-68, 250-51, 258-61.2
HUP denonstrated that her performance during that period was sub-
st andard, and Machaner has produced no evidence to counter this
al l egati on.

Machanmer has not denonstrated there are genui ne issues of

mat eri al fact regardi ng whet her the adverse enpl oynent deci sion

2 Plaintiff’'s counsel argues that “[p]laintiff’s deposition testinony on
the [sic] Hospital relies nerely points to Plaintiff’s confusion about the
legal niceties of ADA law.” The “legal niceties” of ADA law are irrelevant to
what Machaner thought.



she suffered was a result of disability discrimnation. HUP
of fered a nursing manager’s affidavit that Machanmer was
term nated because of two incidents in which Machaner’s actions
threatened the wel | -being of patients under her care. Machaner
provi ded no evidence challenging this or establishing the
exi stence of a genuine issue of material fact regardi ng her
term nati on.
CONCLUSI ON

As the adverse party to the notion for sunmary judgnent,
Machanmer may not nerely rest upon the pleadings, as she did, but
must provide adm ssi bl e evidence denonstrating the exi stence of a
genui ne issue for trial. Mchaner has failed to neet her burden
and, because HUP established it is entitled to a judgnent as a

matter of |law, summary judgnment will be granted in favor of HUP
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JANI CE MACHAMER : CIVIL ACTI ON
V.

HOSPI TAL OF THE UNI VERSI TY :
OF PENNSYLVANI A : NO. 98-6109

ORDER

AND NOW this __ th day of My, 2000, upon consi deration of
defendant’s notion for sunmary judgnent and plaintiff’s response
in opposition, after argunent on June 24, 1999 at which counsel
for all parties were heard, in accordance with the attached
menor andum

It is ORDERED that:

Defendant’s notion for summary judgnent i s GRANTED.
Judgnent is entered for the defendant and against the plaintiff.

Norma L. Shapiro, S.J.
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