IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN PARASCHOS, et al ., : ClVIL ACTI ON
Plaintiffs :
V.

YBM MAGNEX | NTERNATI ONAL, | NC.,
et al ., :
Def endant s : NO 98-6444

Newconer, S.J. Mar ch , 2000

MEMORANDUM

Presently before this Court are the foll ow ng slew of
motions filed by ten of the el even defendants® in this action:

(1) Defendant Parente, Randol ph, Ol ando, Carey &
Associ ates’ Mdtion to Dismss Cains of Canadian Plaintiffs on
the G ounds of Comty;

(2) Defendant Parente, Randol ph, Ol ando, Carey &
Associ ates’ Mdtion to Dism ss pursuant to the Private Securities
Litigation Reform Act of 1995 (“Reform Act”) and Federal Rul es of
Cvil Procedure 9(b) and 12(b)(6);

(3) Defendant R Omen Mtchell’ s Mdtion to Dismss
Consol i dat ed Anmended Conpl ai nt pursuant to Fed.R Civ.P. 12(b)(6)
and 12(b)(1);

(4) Defendant Deloitte & Touche LLP s Mdtion to
Dismss Plaintiff’s Consolidated Amended Conpl ai nt pursuant to
Fed. R G v.P. 12(b)(6) and the Reform Act;

'Al'l actions, including the instant proceedings,
agai nst YBM have been stayed and enjoi ned due to bankruptcy
proceedi ngs in the Bankruptcy Court. YBM therefore, has not
filed a notion to dism ss here.



(5) Defendant David R Peterson’s Mdtion to Dism ss
Consol i dated Anended Conpl aint pursuant to Fed. R Cv.P. 12(b)(6);

(6) Defendants Janes J. Held' s and Guy R Scal a’s
Motion to Dismss Plaintiff’s Consolidated Amended Conpl ai nt
pursuant to Rule 12(b)(6);

(7) Defendants Harry Antes' and Frank G eenwal d’' s
Motion to Dismss pursuant to Fed. R Gv.P. 12(b)(1) and
12(b) (6) %

(8) Defendant Jacob Bogatin’s Mttion to D sm ss
Consol i dat ed Anended Conpl ai nt pursuant to Fed.R Cv.P. 9(b) and
12(b) (6) 3 and

(9) Defendant Daniel E. Gatti's Motion to D sm ss
pursuant to Fed. R Civ.P. 12(b)(6) and 12(b)(1).

For the reasons discussed below, the notions to dismss
are DENI ED and the case shall go forth so that the parties may
begi n di scovery.

l. BACKGROUND

Plaintiffs bring this consolidated class action on

behal f of persons who purchased the common stock of defendant YBM

Magnex International Inc. (“YBM) between January 19, 1996 and

’Def endants Harry Antes and Frank G eenwal d have al so
filed a Mdtion Joining in Defendant Parente, Randol ph, Ol ando,
Carey & Associates’ Mdition to Dismss O ains of Canadi an
Plaintiffs on the Grounds of Comty.

*Def endant Bogatin noves, in the alternative, to
dism ss strike portions of the consolidated Anended Conpl ai nt
pursuant to Fed. R CGv.P. 12(f).



May 14, 1998* alleging: (1) violations of section 10(b) of the
Securities Exchange Act of 1934 (“Exchange Act”) and Rul e 10b-5;
(2) violations of section 20(a) of the Exchange Act; and (3)
state law clains of negligent msrepresentation. Plaintiffs have
named as defendants: (1) YBM (2) Parente, Randol ph, Ol ando,
Carey & Associates (“Parente”), a firmof certified public
accountants; (3) Deloitte & Touche, LLP (“Deloitte”); (4) Jacob
G Bogatin, fornmer President, Chief Executive Oficer, and nmenber
of the Board of Directors of YBM (5) Harry W Antes, fornmer
Chairman of the Board of YBM (6) R Owen Mtchell, former nmenber
of the Board of YBM and Chai rman of several Special Committees of
the Board; (7) Frank Greenwal d, fornmer nenber of the Board of
YBM (8) David R Peterson, fornmer nenber of the Board of YBM and
former Premer of the Province of Ontario; (9) Daniel E Gatti,
former Vice President of Finance and Chief Financial Oficer of
YBM (10) James J. Held, former Vice President of Business
Devel opnment and Investor Relations of YBM and (11) Guy R Scal a,
former Vice President of Sales and Marketing of YBM

In sum plaintiffs allege that defendants engaged in an
el aborate fraud over the course of several years, during which
time YBM al |l egedly held itself out as a manufacturer of nmagnets
and a participant in several other businesses, when in fact YBM
was a front for the |aundering of noney obtained by Russian

organi zed crine. Plaintiffs aver that their clains arise froma

‘Any persons who may qualify as menbers of the class
shall hereinafter be referred to collectively as “the C ass”.
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schene to | aunder the proceeds of organized crinme activities in
Eastern Europe, to convert the crimnal revenue to cl ean noney
t hrough | awful sales of the commobn stock of YBM and to defraud
purchasers of YBM s comon stock

Wth regard to the 8 10(b) and Rul e 10b-5 cl ai ns,
plaintiffs contend that defendants carried out a course of
conduct which was intended to and did deceive the investing
public, artificially inflate and nmaintain the market price of YBM
common stock, and cause plaintiffs and other nenbers of the C ass
to purchase YBM common stock at artificially inflated prices.
The plaintiffs allege that the defendants who were insiders of
YBM (“I nsi der defendants”) are |iable because each was a hi gh-
| evel executive and/or director of YBMduring the O ass period
and/ or was a nenber of the conpany's senior managenent; each was
privy to and participated in the preparation of YBMs financial
statenents and reporting of the conpany's financial condition,
operations, and performance; each enjoyed significant personal
contact and famliarity with other Insider defendants and was
advi sed of and had access to other nenbers of YBM s nanagenent
team internal reports, and other data and information about the
conpany's resources at all relevant tines; and each was aware of
YBM s di ssem nation of information to the investing public which
each knew or recklessly disregarded as materially fal se and
m sl eadi ng.

Plaintiffs contend that the auditors violated 8§ 10(b)

of the Exchange Act and Rul e 10b-5 because they rendered
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unqual i fi ed opinions on the conpany's financial statenents
despite know ng or recklessly disregarding that YBM s financi al
statenments contained nmaterially fal se representations, including
representati ons of revenue, earnings, and busi ness operations.
Plaintiffs assert that these actions were an extrene departure
froma standard of ordinary care.

The second claimfor violation of 8§ 20 of the Exchange
Act applies only to the Insider defendants, who allegedly acted
as controlling persons of YBM and had the power to, and did,

i nfl uence and control the decision-maki ng of the conpany.
Plaintiffs assert that the Insider defendants' decisions included
the content and di ssem nation of various public statenents that
plaintiffs contend are false and m sleading. Plaintiffs claim
that pursuant to § 20(a), the Insider defendants are |iable
jointly and severally with and to the sane extent as the conpany
for its violations of §8 10(b) and Rul e 10b-5.

The third claimfor negligent m srepresentation is
brought against all defendants for their alleged failures to
state material facts necessary: (1) in order to nake the
statenents, in light of the circunstances under which they were
made, not m sleading, and (2) in order that prospective investors
in YBM comon stock would have all the material facts necessary
for an infornmed deci sion.

Def endants' instant notions to dismss, filed in
response to plaintiffs' consolidated Arended Conpl ai nt

(“Conplaint”), fall into 3 general categories: (1) dism ssa
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based on a | ack of subject matter pursuant to 12(b)(1), or
alternatively, dism ssal based on concerns of international
comty; (2) dismssal based on plaintiffs' failure to plead fraud
wWith particularity pursuant to Rule 9(b) and the Reform Act; and
(3) dism ssal based on the failure to state a clai mpursuant to
Rul e 12(b)(6). The Court will now discuss these issues in turn.
Il DI SCUSSI ON

A DI SM SSAL: SUBJECT MATTER JURI SDI CTI ON AND COM TY

Def endant Parente, Randol ph, Ol ando, Carey &
Associ ates (“Parente”) filed a Motion to Dism ss O ains of
Canadi an Plaintiffs on the G ounds of Comty (“Comty Mtion"),
whi ch was joined by defendants Harry W Antes and Frank G eenwal d
t hrough their Mtion to Join in Mtion to Dismss O ains of
Canadi an plaintiffs. Defendants Mtchell, Held, Scala, Bogatin,
and Gatti also joined in Parente's Comty Mtion through their
respective notions to dismiss.”

Def endants contend that YBM was a Canadi an cor porati on,
was of fered by Canadi an underwriters, was traded solely on

Canadi an stock exchanges and never on any U S. exchanges, and was

®This Court notes that these 5 defendants join in
Parente's Comty Motion, but mslabel said Comty Mtion as a
notion to dismss based on | ack of subject matter jurisdiction
pursuant to Rule 12(b)(1). As pointed out in both Parente's
Comty Mdtion (note 12, page 13) and Parente's Reply Brief (page
1), Parente's argunent is not that this Court |acks subject
matter jurisdiction under the federal securities |aws, but rather
that this Court should exercise its discretion and dism ss the
clains of the Canadian plaintiffs as a matter of comty. As a
prelimnary matter, this Court will address its subject matter
jurisdiction over this matter under the federal securities |aws.
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a “reporting issuer” with the Canadi an provincial securities
comm ssions in Ontario, Alberta, Quebec and British Colunbia. In
essence, defendants argue that as a matter of comty this Court
shoul d exercise its discretion and dismss the clains of the
Canadi an plaintiffs in order that they nmay be adjudi cated under
Canadi an law in a Canadi an court because of the underlying
Canadi an nature of this action and the circunstances that give
rise toit.

Def endants argue that the Canadian plaintiffs are
taki ng advantage of a U S. forumto apply the U S. securities
laws to determne their rights and renedies with respect to a
foreign corporation: (1) whose securities the plaintiffs
purchased in their own country; (2) which was incorporated in
plaintiffs' own country; (3) whose shares traded solely on a
stock exchange in plaintiffs' own country; (4) whose financia
statenents were prepared in accordance with the GAAP of the
plaintiffs' own country; and (5) whose securities were regul ated
by the securities authorities of the plaintiffs' own country.

Mor eover, defendants posit that Canada has a judicial forumand a
fully articul ated body of |law available to the plaintiff.

Def endants point to two separate sharehol der class actions that
were filed in Canada: one class covering plaintiffs who nade open
mar ket purchases, and of which the Canadian plaintiffs here would
be nenbers; and another class covering a proposed cl ass of
Canadi an i nvestors who bought in YBM s Novenber 17, 1997 public

of fering.



Plaintiffs respond to defendants' argunents by arguing
that this Court does in fact have jurisdiction over this action,
and that relevant policy considerations and casel aw provi de
reasons for this Court not to dismss the Canadian plaintiffs on
grounds of comty.

1. EXTRATERRI TORI AL SUBJECT MATTER JURI SDI CT1 ON
OF THE EXCHANGE ACT

As a prelimnary matter, and to address any argunents
that this Court may not have subject matter jurisdiction over
this action, the Court will begin by discussing its
extraterritorial subject matter jurisdiction under the federa
securities | aws.

Section 27 of the Exchange Act vests federal courts
Wi th exclusive jurisdiction over actions involving violations of
t he Exchange Act, as well as rules and regul ati ons adopt ed
t hereunder. However, neither the Exchange Act nor the Rules
pronul gat ed t hereunder provide specific guidance as to the
extraterritorial application of the Act. “Although the preanble
to the [ Exchange] Act expressly contenplates its application to
transactions in "interstate and foreign commerce,' . . . thereby
suggesting Congress intended a broad jurisdictional scope,
the specific provisions of the statute itself are silent with

respect to its extraterritorial reach. Starlight Int'l, Inc. v.

Herlihy, 13 F.Supp.2d 1178, 1182 (D. Kan. 1998) (citations

omtted).



In the absence of clear statutory gui dance, the Second
Circuit has extensively considered the application and
extraterritorial jurisdiction of the federal securities laws to
transnati onal transactions and fraud. The Second Crcuit has
devel oped two alternative tests for determ ning when federa
securities laws apply extraterritorially: the “conduct test,”
whi ch in essence asks whether the fraudul ent conduct that forns
the alleged violation occurred in this country; and the “effects
test,” which asks whether conduct outside the United States
resulted in substantial adverse effects on Anerican investors or

securities markets. See Robinson v. TC/US West Communi cati ons,

117 F.3d 900, 905 (5th Cr. 1997). It has been held that
satisfaction of either test is enough to confer subject matter
jurisdiction on the court. See |d.

In the instant case, plaintiffs' briefs appear to rely
on the “conduct test” to satisfy jurisdictional requirenents.
They argue that defendants’ fraudul ent conduct and
m srepresentations took place in the United States, and therefore
def endants should be held Iiable under U S. securities |law. The
courts of appeals however, have not agreed on the type of
activities required to satisfy the conduct test, although all
agree that essentially, the test is based “on the idea that
Congress did not want the United States to be used as a base for
manuf acturing fraudul ent security devices for export, even when
these are peddled only to foreigners.” [|d. (citations omtted).

The Second, Fifth, and District of Colunbia Circuits have held
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that the donmestic conduct be “of material inportance” to, or
“have directly caused” the alleged fraud. 1d. at 905-06. The
Third Crcuit, however, along with the Eighth and Ninth Grcuits,
requires only that the donmestic conduct be significant to the
fraud rather than a direct cause of it. Id. at 906 (citing SEC
v. Kasser, 548 F.2d 109, 114 (3d G r. 1977)).

The facts of the instant action neet the criteria of
t he conduct test, and the defendants' conduct in the United
States was of such significance that subjecting themto the
jurisdiction of this Court is proper. Mst, if not all, of
def endants’ conduct allegedly took place in the United States.
The m srepresentations concerning YBM as well as the audits of
t he conpany, which plaintiffs contend constitute the fraud,
occurred donestically. Furthernore, if plaintiffs’ allegations
are proven, defendants’ conduct would easily be found to have
been significant to the alleged fraud and plaintiffs’ subsequent
reliance on said fraud.

Even under the stricter reading of the conduct test,
plaintiffs have sufficiently pleaded that defendants’ alleged
domestic conduct: (1) was nore than “nerely preparatory,” and (2)

directly caused their injury and | osses. See Bersche v. Drexel

Firestone, Inc., 519 F.2d 974, 987 (2d G r. 1975), cert. denied,

423 U.S. 1018 (1975). Plaintiffs claimthat the
m srepresentations and fraud that occurred in the U S. were part
of an el aborate schenme, which indicates that defendants' conduct

was nore than nmere preparation. Furthernore, there is little
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doubt that if plaintiffs allegations are proven, the
m srepresentations and fraud, upon which plaintiffs allegedly
relied, directly led to and caused plaintiffs' injuries.
Therefore, this Court finds that it has proper extraterritorial
subject matter jurisdiction over this matter under U. S
securities laws; and plaintiffs can properly bring this action
under the Exchange Act.
2. | NTERNATI ONAL COM TY

This Court now turns to the brunt of defendants’
notions to dismss based on comty. The principle of
international comty, also known as the “comty of nations
doctrine,” permts the “recognition of foreign proceedings to the
extent that such proceedings are determned to be orderly, fair

and not detrinmental to the nation's interests.” Pravi n Banker

Assocs., Ltd. v. Banco Popular del Peru, 165 B.R 379, 384 (S.D

N.Y. 1994). The Suprene Court in Hilton v. Guyot, 159 U S 113,

164 (1895) defined international comty as:
“the recognition which one nation allows withinits
territory to the |egislative, executive or judicial
acts of another nation, having due regard both to
international duty and conveni ence, and to the rights
of its own citizens or of other persons who are under
the protection of its |aws.”

When the extraterritorial enforcenent of United States | aw

creates an actual or potential conflict with the Iaws or policies

of the nations, it is appropriate for the enforcing court to

consi der whether, in light of considerations of comty, it should

decline to exercise jurisdiction and to enforce the United States
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| aw. See Westel de Venezuela v. Anerican Tel ephone and Tel egr aph

Co., CGAV.A No. 6665, 1992 W 209641, at *19 (S.D. N Y. Aug. 17,
1992) (citing Tinberlane Lunber Co. v. Bank of Anerica National

Trust & Savings Association, 749 F.2d 1378, 1384 (9th GCr. 1984),

cert. denied, 472 U. S. 1032 (1985)).

Under the principle of comty between sovereign
nations, a district court should decline to exercise jurisdiction
under certain circunstances in deference to the |l aws and

interests of another foreign country. Basic v. Fitzroy

Engi neering, Ltd., 1997 WL 753336, at *8 (7th Gr. 1997) (citing

Societe Nationale Industrielle Aerospatiale v. United States

District Court for the Southern District of lowa, 482 U S. 522,

543 n. 27 (1987). “United States courts ordinarily . . . defer to
proceedi ngs taking place in foreign countries, allow ng those .
proceedi ngs to have extraterritorial effect in the United

States.” Pravin Bank Assocs., 109 F.3d at 854 (citations

omtted).
Many federal courts have di sm ssed cases solely on the

basis of comty. See Fleeger v. Carkson Co. Limted, 86 F.R D

388, 392 (N.D. Tex. 1980) (citing Cornfeld v. Investors Overseas

Services, Ltd., 471 F.Supp. 1255 (E.D. N Y. 1979), and pointing

to cases cited therein at 1262). The rationale for dismssals
based on comty is not based sinply on a lack of famliarity with
the particular foreign law, but rather is in deference to the
foreign country's legal, judicial, |egislative, and

adm ni strative system of handling disputes over which it has
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jurisdiction, in a spirit of international cooperation. 1d.
(citing Cornfeld, 471 F. Supp. at 1262). However, comty is not
extended to foreign proceedi ngs when doing so would be contrary
to the public policy of the U S. Pravin, 109 F.3d at 854.

In a situation such as the instant one, a district
court is also enpowered, in the interests of internationa
comty, to dismss a federal suit whenever it is duplicative of a
parallel action pending in courts in a foreign country.

Ingersoll MII. Mach. Co. v. Granger, 833 F.2d 680, 685 (7th Gr.

1987). An action is parallel to another action when
“substantially the sane parties are contenporaneously litigating

substantially the sanme issues in another forum” Camniti &

laarola, Ltd. v. Behnke WArehousing, Inc., 962 F.2d 698, 700 (7th

Cr. 1992). The two actions may be parallel when the parties
share sone legal identity of interest such that they are
“substantially the sane.” [d. at 700-01. Though the actions do
not have to be identical, the issues nust be sufficiently
simlar, in that there nust be a “substantial |ikelihood that the
[foreign] litigation wll dispose of all clains presented in the

federal case.” Lunen Constr., Inc. v. Brant Constr. Co., 780

F.2d 691, 695 (7th G r. 1985).

Even when two suits are parallel, however, a district
court should exercise jurisdiction over an action even where
identical subject matter is concurrently before a foreign court.

See Ingersoll, 833 F.2d at 684. The court should |l ook to

extraordi nary circunstances that necessitate dismssal, including
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the desirability of avoiding duplicative litigation, the

i nconveni ence of the domestic forum the governing |aw, the order
in which jurisdiction was obtained in each forum the relative
progress of each proceeding, and the contrived nature of the

donestic claim See Balcomyv. Rosenthal & Co., ClIV.A No. 96-

6310, 1998 W. 2835 (N.D. Il11. Jan. 2, 1998) (citing Ludgate |ns.

Co. v. Becker, 906 F.Supp. 1233, 1242 (N.D. 1l1. 1995).

Def endant s have pointed to extensive policy reasons
supporting dism ssal of the present clains of the Canadi an
plaintiffs; and in general, this Court agrees with many of them
Def endants’ argunents are very persuasive. It is true that the
Canadi an courts serve as a reliable alternative to this Court and
can be trusted to be orderly, fair, and not detrinental to this
country's interests. Defendants have al so successfully shown
that many of the |legal issues in this case arise from
circunstances that are transnational (Canadian) in nature. In
addition, the interests of international duty as well as judicial
econony and conveni ence are very legitinmate issues in this case.

However, the reasons for maintaining jurisdiction of
this case are nore conpelling. To the extent that subject matter
jurisdiction over this case is proper, plaintiffs, even foreign
plaintiffs, should be permtted to bring their clains in the
forumof their choice. Mre inportantly, the deciding factor for
this Court is plaintiffs’ clear choice of law. The Canadi an
plaintiffs bring their clainms under U.S. securities |law, not

Canadian law. Plaintiffs have specifically chosen to utilize the
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jurisdiction afforded to themto have their clains brought under
t he Exchange Act and have them adjudicated in a United States
district court.

That being the case, this Court acknow edges the
absence fromthis case sone of the nore inportant factors of
comty dismssal. First, the pending cases in the Canadi an
courts involve different |egal issues. As defendants point out,
t he Canadi an courts will not be applying U S. securities |aw
Therefore, while defendants claimthat there are conflict of |aw
i ssues, there appear to be no actual or potential conflicts of
law. The cl ai ns under the Exchange Act, as well as the state | aw
clains for negligent m srepresentation, are not in conflict with
Canadi an | aw or the cases presently pending in the Canadi an
courts. Consequently, those issues being tried in Canada do not
preclude the instant action; and conversely, the issues in this
case shoul d not estop any of the issues being tried in the
Canadi an proceedi ngs. The clains brought here are distinct from
those other clains in the foreign court, and this Court chooses
to allow plaintiffs to bring their clainms here.

Second, this Court feels that dism ssal of this action
woul d not be out of a spirit of international cooperation in
deference to Canada's legal, judicial, legislative, and
adm ni strative system of handling disputes. Rather, dismssal of
plaintiffs' clains would turn out to be an outright dism ssal of
plaintiffs' legitimte US. securities lawclains. Plaintiffs

woul d | ose out on the protections of U S. law that are avail abl e
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to them under the extraterritorial applications of the Exchange
Act. If this action were brought under Canadian law, or if this
Court was being asked to apply Canadian law, it would be an
entirely different matter and a different holding my very well
result. However, since this Courts is the only forumin which

t he Canadi an plaintiffs have brought their legitimte U S.
securities law clains, they will not be prevented from doi ng so.

B. DI SM SSAL: FAI LURE TO STATE A CLAIM AND FAI LURE TO
PLEAD W TH PARTI CULARI TY

Each of the defendants has al so noved this Court to
dismss for plaintiffs' failure to state a cause of action
pursuant to Rule 12(b)(6). 1In conjunction with their notions
def endants argue that plaintiffs have failed to satisfy
hei ght ened pl eadi ng requirenents that apply to their § 10(b) and
Rul e 10b-5 cl ai ns.

1. LEGAL STANDARD: MOTI ON TO DI SM SS

Under Rule 12(b)(6), a court should dismss a claimfor
failure to state a cause of action only if it appears to a
certainty that no relief could be granted under any set of facts

whi ch could be proved. Hishon v. King & Spalding, 467 U S. 69,

73 (1984). Because granting such a notion results in a

determ nation on the nerits at such an early stage of a
plaintiffs' case, the district court "nmust take all the well

pl eaded al |l egati ons as true, construe the conplaint in the |ight
nost favorable to the plaintiff, and determ ne whether, under any

reasonabl e readi ng of the pleadings, the plaintiff may be
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entitled to relief.” Colburn v. Upper Darby Township, 838 F.2d

663, 664-65 (3d Cir. 1988), cert. denied, 489 U.S. 1065 (1989)

(quoting Estate of Bailey by OGare v. County of York, 768 F.2d

503, 506 (3d Cir. 1985)). “To withstand the notion, ‘it is not
necessary to plead facts upon which the claimis based.”” In re

Meridian Sec. Litig., 772 F.Supp. 223, 226 (E.D. Pa. 1991)

(quoting In re Mdlantic Corp. Shareholder Litig., 758 F. Supp
226, 230 (D. N.J. 1990) in the context of assessing Rule 12(b)(6)
notions to dismss 8 10(b) clains).

2. LEGAL STANDARD: PLEADI NG REQUI REMENT UNDER
FED. R. CI V. P. 9(b) AND THE REFORM ACT

Federal Rule of G vil Procedure 9(b) and the Reform Act
require that a securities fraud claimbe subject to hei ghtened
pl eadi ng requirenents. Because § 10(b) and Rule 10b-5 are anti -
fraud provisions, plaintiffs nmust plead themw th the
particularity required by Rule 9(b) and the ReformAct. ® See |n

re Burlington Coat Factory, Sec. Litig., 114 F.3d 1410, 1417 (3d
Cr. 1997).

Rul e 9(b) provides that “[i]n all avernents of fraud or
m st ake, the circunstances constituted fraud or m stake shall be
stated with particularity.” The purposes of Rule 9(b) are to

provide notice of the precise msconduct with which defendants

®However, Rule 9(b) and the Reform Act do not apply to
claims grounded in negligence, so plaintiffs are not required to
sati sfy the hei ghtened pl eading requirenents for their negligence
m srepresentation cl ai ns agai nst defendants. See Shapiro v. UJB
Fin. Corp., 964 F.2d 272, 288 (3d Cr.), cert denied, 113 S. C.
365 (1992).
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are charged and to “safeguard def endants agai nst spurious charges

of imoral and fraudul ent behavior.” Seville I ndus. Nach. V.

Sout hnost Mach., 742 F.2d 786, 791 (3d Cir.1984); See Rolo v.
Gty Investing Co., 155 F.3d 644, 658 (3d G r.1998) (citations

omtted).

“As long as the allegations of fraud reflect precision
and sonme neasure of substantiation, the conplaint is adequate.”
Meridian, 772 F.Supp. at 229 (citing Seville, 742 F.2d at 791).
Wil e allegations of tine, place, and date certainly neet this
requi renent, see Rolo, 155 F.3d at 658, allegations that set
forth the details of the alleged fraud may al so neet these
requirenents, and plaintiffs “are free to use alternative neans
of injecting precision and sone neasure of substantiation into
their allegations of fraud.” Seville, 742 F.2d 791 (finding that
plaintiff had nmet burden when it incorporated into the conpl aint
a list of the pieces of machinery allegedly subject to fraud and
ot herw se descri bed the “nature and subject” of the supposed

m srepresentations); Saporito v. Conbustion Eng'g, Inc., 843 F. 2d

666, 675 (3d Cir.1988), judgnent vac'd on other grounds, 489 U S
1049, 109 (1989) (stating that plaintiff did not neet burden when
it pled in very general terms, and did not allege who nmade or

recei ved fraudul ent statenents). As to scienter, plaintiffs nust
all ege specific facts that give rise to a ‘strong inference’ that

def endants possessed the requisite intent. Burlington Coat

Factory, 114 F.3d at 1418.
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The Third Grcuit has repeatedly cautioned that courts
shoul d apply this rule flexibly, particularly when the
information at issue nay be in the defendants' control. See
Seville, 742 F.2d at 791. |In fact, the Third Grcuit has held
t hat :

[c]ourts nmust be sensitive to the fact that application
of Rule 9(b) prior to discovery ‘my permt

sophi sticated defrauders to successfully conceal the
details of their fraud.” Particularly in cases of
corporate fraud, plaintiffs cannot be expected to have
personal know edge of the details of corporate interna
affairs . . . . Thus, courts have relaxed the rule
when factual information is peculiarly within the

def endant’ s know edge or control

In re Craftmatic Sec. Litig., 890 F.2d 628, 645 (3d G r. 1989)

(citations omtted). |In addition, the Craftmatic Court

“expressly declined to adhere to the rigid enforcenent of Rule

9(b) in securities fraud cases.” |In re Mdlantic Corp.

Sharehol der Litig., 758 F.Supp. 226, 232 (D. N.J. 1990) (citing

Craftmatic, 890 F.2d at 645-46).

The Reform Act requires that a plaintiff alleging that
a defendant has nmade m sl eadi ng statenents nust:
specify each statenent alleged to have been m sl eadi ng,
t he reason or reasons why the statenent is m sl eading,
and, if an allegation regarding the statenent or
om ssion is made on information and belief, the
conpl aint shall state with particularity all facts on
which that belief is forned.
15 U.S.C. 8§ 78u-4(b)(1).
To establish scienter under the Reform Act, plaintiffs
must “state with particularity facts giving rise to a strong

i nference that the defendant acted with the required state of
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mnd.” 15 U S.C. S 78u-4(b)(2). The Third Crcuit has held that
under the requirenent, plaintiffs nust “allege specific facts
that give rise to a 'strong inference' that defendants possessed

the requisite intent.” Marra v. Tel-Save Holdings, Inc., CV.A

No. 98-3145, 1999 W. 317103, at *11 (May 18, 1999) (quoting
Burlington Coat Factory, 114 F.3d 1418). This standard can be

satisfied either “(a) by alleging facts to show that defendants
had both notive and opportunity to commt fraud; or (b) by
all eging facts that constitute strong circunstantial evidence of

consci ous m sbhehavi or or reckl essness.” Marra, 1999 WL 3171083,

at *11 (quoting Burlington Coat Factory, 114 F.3d 1418).
Therefore, allegations that defendants had both notive and
opportunity to commt fraud are sufficient to plead scienter

under 8§ 10(b). Marra, 1999 W 317103, at *11 (citing In re Hone

Health Corp. of Am, Inc., CIV.A No. 98-834, 1999 W. 79057, at

*14 (E.D. Pa. Jan. 29, 1999). Wile the ReformAct clearly
requires sone precision in alleging facts, it does not require
pl eading all of the evidence and proof thereunder supporting a

plaintiff's claim [In re Cephalon Sec. Litig., CV.A No. 96-

0633, 1997 W. 570918 (E.D. Pa. Aug. 29, 1997).

3. LEGAL STANDARDS AND ELEMENTS OF PLAI NTI FFS
CLAI M5

a. SECTI ON 10(b) AND RULE 10b-5
To state a claimunder 8 10(b) and Rule 10b-5, a
plaintiff must plead the followi ng elenents: (1) that a defendant

made mi sstatenents or om ssions of material fact; (2) with
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scienter; (3) in connection wth a purchase or sale of

securities; (4)upon which the plaintiff relied; and (5)
plaintiff's reliance was the proxi nate cause of plaintiff's
injury. See Kline v. First W Gov't Sec., Inc., 24 F.3d 480, 487
(3d Gr. 1994).
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b. CONTROL PERSON LI ABI LI TY UNDER § 20( a)
Section 20(a) of the Exchange Act states in rel evant
part:

Every person who, directly or indirectly, controls any
person |iabl e under any provision of this chapter or of
any rule or regulation thereunder shall also be liable
jointly and severally with and to the sanme extent as
such controll ed person to any person to whom such
controlled person is liable, unless the controlling
person acted in good faith and did not directly or
indirectly induce the acts constituting the violation
or cause of action.

15 U S.C. § 78t(a). To establish liability under §8 20(a), a
plaintiff nust prove: (1) a primary violation occurred; (2) the
def endant had control over the person responsible for the
violation; and (3) the defendants acted cul pably. See In re

Cephal on Sec. Litig., CGV.A No. 96-0633, 1997 W. 570918, at *14

(E.D. Pa. Aug. 29, 1997).
In assessing a plaintiff’s pleadings for 8 20(a), Third
Circuit precedent requires the court to give consideration to the
powers inherent in the defendants’ positions:
Subst anti al wei ght nust be given to the authority, or
rather the potential authority, inherent in such
corporate positions, considered separately or in
concert. Furthernore, prior to discovery, plaintiff
can hardly be able to plead the precise cul pable
conduct of each individual defendant.
M dl antic, 758 F.Supp. at 236.
C. NEGLI GENT M SREPRESENTATI ON
Under Pennsylvania law, liability for negligent
m srepresentation will arise if: (1) the m srepresentation is of

a material fact; (2) the representor knew of the
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m srepresentation, but (3) nmade the m srepresentati on w thout
know edge of its truth or falsity or made it under such

ci rcunstances in which he ought to have known of its falsity; (4)
the representor intended the representation to induce another to
act on it; (5) the other person justifiably relied upon the

m srepresentation; and (6) if in so relying, suffered damages or

injury. Cty of Rone v. danton, 958 F. Supp. 1026, 1039 (E.D
Pa. 1997); Anpbco Ol Co. v. MMhon, 1997 W. 50448 (E.D. Pa.

1997).
4. ANALYSI S OF DEFENDANTS MOTI ONS TO DI SM SS

In their extrenely I engthy Conplaint, plaintiffs set
forth a detailed |ist of allegations, depicting a conplex schene
of fraud and noney | aundering. Wthin this portrait of deception
and m srepresentation, plaintiffs weave facts that each of the
def endants were in a position to know of the schene, and
ultimately, through intentional and/or negligent actions, becane

| i abl e because of their invol venent.
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a.  SECTION 10(b) AND RULE 10b-5

Wth regards to the 8§ 10(b) and Rule 10(b)-5 clai ns,
plaintiffs allege a nyriad of m sstatenents and om ssi ons of
material fact. The m sstatenents and om ssions include those
stemm ng from YBM s Prospectuses, press releases, and annual
reports concerning various representations of the conpany's
busi ness, incone, and growh, as well as om ssions concerning
certain crimnal connections and investigations made by the U S
| aw enforcenent authorities. Plaintiffs also allege that
m sstatenents and om ssions were nmade by the auditors in the form
of unqualified, clean audit reports of YBM s finances, when in
fact nmuch of the conmpany's financial information was false or
nonexi sting. Furthernore, despite defendants’ argunents to the
contrary, plaintiffs sufficiently plead scienter through strong
i nferences that may be drawn fromthe factual allegations laid
out in the Conplaint. Plaintiffs' Conplaint alleges facts that
show i nferences that defendants had both notive and opportunity
to coonmt fraud as well as facts that constitute strong
circunstantial evidence of conscious m sbehavi or or reckl essness.
Wien read in the light nost favorable to them plaintiffs’
collective allegations strongly infer that each of the defendants
was in a position to know of the conpany's true financial status,
know ngly signed off on, or assented to many of the conpany’s
m srepresentati ons or om Ssions.

For instance, plaintiffs allege, inter alia: (1)

def endant Bogatin finalized and signed YBM s 1995 Annual Report,
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whi ch allegedly contained fal se information; (2) defendant
Mtchell allegedly mnimzed “inconsistencies” in sharehol der
records and testinony, and m sreported results of an

i nvestigation of the Special Commttee; (3) defendant Antes
joined Bogatin in finalizing and signing YBM s 1996 Annual Report
which all egedly contained false information; (4) defendant

G eenwal d was al l egedly involved in, and subsequently silent
about, an Audit Commttee neeting where Deloitte expressed
concerns about first quarter 1998 earnings that m ght have been

i npacted by certain transactions questioned by Deloitte; (5)
defendant Gatti, with others, provided nunmerous YBM docunents and
other information to Deloitte in 1997 while informng Deloitte
that YBMs oil sales were flagged for particular attention by the
Ontario Securities Comm ssion, inferring that Gatti as a vice
president knew of YBM s m srepresentati ons and assented to them
and (6) defendants Held, Scala, and Peterson allegedly nade
comrents in various articles regarding YBM s financial status,
when they were in positions to know that their statenments were
false and m srepresentative. The Court also finds that the
aggregate of allegations against the outside auditors, Parente
and Deloitte, raises strong inferences of their scienter. They
were in positions to know YBM s true financial situation; and yet
proceeded to nake m srepresentations or om ssions of materi al
facts concerning those finances. Wth the aforenentioned

determ nations, this Court feels that discovery is necessary to
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unearth the evidence, if any, to support plaintiffs’ allegations
of 8§ 10(b) and Rule 10b-5 viol ations.
b. SECTI ON 20( a)

Despite sone of the Insider defendants’ contentions
that plaintiffs have failed to show they were in fact insiders,
the Court finds that plaintiffs' allegations, if proven, are
sufficient to show that the Insider defendants were in positions
with authority and i nherent powers to control YBM Therefore, in
conjunction with the determ nation that a primary violation of §
10(b) and Rul e 10b-5 have been sufficiently all eged agai nst YBM
this Court finds that 8 20(a) has al so been adequately pl eaded
agai nst the Insider defendants.

C. NEGLI GENT M SREPRESENTATI ON

Because plaintiffs’ Exchange Act clains will not be
di sm ssed, this Court will exercise supplenental jurisdiction
over plaintiffs' state |law claimfor negligent m srepresentation.
As was the case for their other clainms noted above, plaintiffs
have adequately pleaded their causes of action for negligent
m srepresentation agai nst the individual |nsider defendants as
wel|l as the outside auditors to withstand the instant notions to
dismss. The Court determnes that plaintiffs' well-pleaded
al l egations warrant that this case nove forward into discovery,
after which time the parties may wish to file appropriate
di spositive notions.

d. CONCLUSI ON
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Upon consi deration of the Conplaint, and when
plaintiffs’ allegations are read in the |light nost favorable to
them it does not appear to a certainty that no relief could be
granted under any set of facts which could be proved.

Al t hough these allegations in the Conplaint |ack
absol ute factual specificity, the Court is satisfied that at this
early stage of the action plaintiffs’ pleadings are sufficient to
wi thstand the instant notions to dismss. The Court finds the
Conpl aint is adequate and sufficient to satisfy the purposes of

hei ght ened pl eadi ng requirenents. ’

In particular, plaintiffs
have adequately pleaded with enough particularity regarding the
nunmerous el enments of their clains to provide sufficient notice of
t he preci se m sconduct with which defendants are charged. The
Court is also convinced by the pleadings that the instant

al l egations are not sinply spurious charges of imoral and

f raudul ent behavi or.

Mor eover, many of the allegations pertaining to
fraudul ent conduct by the individual defendants refer to
information that is largely within the defendants' control, and
it would be inappropriate to penalize the plaintiffs at this

stage for their lack of specific information, given the general

flexibility wwth which the Third Grcuit instructs courts to

"The Court notes that plaintiffs would have been
granted | eave to anmend their Conplaint further upon a di sm ssal
at this early stage. Therefore, rather than have plaintiffs
refile another anended conplaint sinply to satisfy stringent
pl eadi ng requirenents, the Court chooses to nove this case
forward into the di scovery phase.
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apply Rule 9(b). Consequently, any dispositive issues should be
kept until the summary judgnment stage after substantial discovery

has been conpl et ed.
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C DEFENDANT BOGATIN'S MOTI ON TO STRI KE PARAGRAPHS
FROM THE COVPLAI NT

Def endant Bogatin seeks pursuant to Rule 12(f) to have
this Court strike paragraphs 35, 151, 152, and 153 of the
Conplaint. A notion to strike under Rule 12(f) of the Federal
Rul es of Civil Procedure is the proper nethod to elimnate
matters which are found to be redundant, immaterial, inpertinent
or scandalous. Fed.R Cv.P. 12(f). Mdtions to strike under

12(f) are viewed with disfavor. Geat Wst Life Assur. Co. V.

Levithan, 834 F. Supp. 858, 864 (E.D. Pa. 1993). Even
"[a]llegations in a conplaint which supply background or
historical material or which are of an evidentiary quality wl|
not be stricken unless unduly prejudicial to defendant.” South

Side Drive-In Co. v. Warner Bros. Pictures Distrib. Corp., 30

F.RD 32, 34 (E D. Pa. 1962).

Upon readi ng the Conpl aint and the paragraphs at issue
here, the Court deternmines that they are used in the context of
provi di ng background on YBM and are of such evidentiary quality
that they should not be stricken. The paragraphs are not unduly
prejudicial to defendant Bogatin; nor are they redundant,
immaterial, inpertinent or scandalous to warrant this Court to
strike themfromthe Conplaint. Accordingly, defendant Bogatin's

request to strike said paragraphs is denied.
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ORDER

AND NOW this day of WMarch, 2000, upon
consi deration of the follow ng defendants' Mtions to D sm ss,
plaintiffs' Response thereto, and defendants' Reply briefs
thereto, it is hereby ORDERED as foll ows:

(1) Defendants Harry Antes and Frank G eenwal d’ s
Motion Joining in Defendant Parente, Randol ph, Ol ando, Carey &
Associ ates’ Mdtion to Dismss Cains of Canadian Plaintiffs on
the Grounds of Comity is GRANTED.

(2) Defendant Parente, Randol ph, Ol ando, Carey &
Associ ates’ Mdtion to Dismss Cains of Canadian Plaintiffs on
the Grounds of Comity is DEN ED.

(3) Defendant Parente, Randol ph, Ol ando, Carey &
Associ ates’ Mdtion to Dism ss pursuant to the Private Securities
Litigation Reform Act of 1995 (“Reform Act”) and Federal Rul es of
Cvil Procedure 9(b) and 12(b)(6) is DEN ED.

(4) Defendant R Omen Mtchell’ s Mdtion to Dismss
Consol i dat ed Anmended Conpl ai nt pursuant to Fed.R Civ.P. 12(b)(6)
and 12(b)(1) is DEN ED.

(5) Defendant Deloitte & Touche LLP s Mdtion to
Dismss Plaintiff’s Consolidated Amended Conpl ai nt pursuant to
Fed. R G v.P. 12(b)(6) and the Reform Act is DEN ED.

It is further ORDERED that defendant Deloitte &
Touche's request for oral argunent pursuant to Local Civil Rule

7.1(f) is DEN ED.



(6) Defendant David R Peterson’s Mdtion to Dism ss
Consol i dat ed Anmended Conpl ai nt pursuant to Fed.R Civ.P. 12(b)(6)
i s DEN ED.

(7) Defendants Janes J. Held' s and Guy R Scal a’s
Motion to Dismss Plaintiff’s Consoli dated Amended Conpl ai nt
pursuant to Rule 12(b)(6) is DEN ED.

(8) Defendants Harry Antes' and Frank G eenwal d’ s
Motion to Dism ss pursuant to Fed. R Civ.P. 12(b)(1) and 12(b)(6)
DENI ED.

(9) Defendant Jacob Bogatin’s Mdtion to D sm ss
Consol i dat ed Anended Conpl ai nt pursuant to Fed.R Cv.P. 9(b) and
12(b) (6) is DEN ED.

Def endant Bogatin's request to strike certain
par agraphs fromthe consolidated Anended Conpl aint is DEN ED.

(10) Defendant Daniel E. Gatti’'s Mdtion to D sm ss
pursuant to Fed. R Civ.P. 12(b)(6) and 12(b)(1) is DEN ED.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, S.J.



