IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY A. LANE, and : ClVIL ACTI ON
CHARLOTTE E. MCQUEEN, :
i ndi vidually and on behal f
of her two m nor children, :
KAREEM JAMAL and JAHLEAR HARRI S :
V.

JOHN COLE and ROSE COLE ; NO. 99-2463

MEMORANDUM

WALDMAN, J. March 22, 2000

Plaintiffs assert federal clains agai nst defendants
under the Fair Housing Act, 42 U S. C 8 3601 et seq. Plaintiffs
Lane and McQueen al so assert state law clains for intentional
infliction of enotional distress against defendants, and
plaintiff Lane asserts state law clains for assault and battery
agai nst defendant John Cole. Presently before the court is
defendants’ Mdtion to Dismiss Plaintiffs’ First Anended
Conpl ai nt .

Def endants seek dism ssal of the Fair Housing Act
clains of plaintiff M:Queen and on behalf of Jamal and Harris,
and dism ssal of the intentional infliction of enotional distress
claims of plaintiffs Lane and McQueen. Defendants contend that
only plaintiff Lane has standing to naintain a Fair Housing Act
claimand that the conduct attributed to defendants is not
sufficiently outrageous to state a claimfor intentional

infliction of enotional distress.



In assessing a notion to dismss, the court assunes to
be true all of the factual allegations in the conplaint and the
reasonabl e inferences therefrom and views themin the |ight nost

favorable to the nonnovants. See Rocks v. Phil adel phia, 868 F.2d

644, 645 (3d Cir. 1989). A claimshould be dismssed only if it
appears beyond doubt fromthe face of the conplaint that a
plaintiff cannot prove any set of facts which would entitle her

torelief. See H shon v. King & Spaul ding, 467 U S. 69, 73

(1984): Robb v. Phil adel phia, 733 F.2d 286, 290 (3d Gir. 1984).

In their anmended conplaint, plaintiffs make the follow ng factual
al | egati ons.

In March 1999, plaintiff Lane | eased an apartnent for
an unspecified period in a building in Philadel phia which was
owned and nmanaged by defendants. The building was all white and
the surrounding Port Ri chnond nei ghborhood was virtual ly al
white. M. Lane noved in on March 17, 1999. M. Lane was
visited on “nultiple occasions” over the next two weeks by her
friend Charlotte McQueen and Ms. McQueen's two children, five
year old Kareem Jamal and three year old Jahlear Harris. On
“sone” of these occasions, Ms. McQueen and her children stayed at
the apartnent overnight. They are bl ack.

Def endant Rose Col e tel ephoned Ms. Lane at work on
March 29, 1999 and asked if her friend Charlotte was black. Wen
Ms. Lane responded affirmatively, Ms. Cole stated she should

“l ook for sonewhere else to live” as their “nei ghbors were not



tolerant of that.” M. Cole expressed fear that the property
“woul d be vandal i zed by upset nei ghbors” and that “soneone could
get hurt.”

On March 30, 1999, Ms. Cole left a letter at Ms. Lane's
apartnent. The letter stated that Ms. Lane was being evicted
because of “non-paynent of a security deposit” and “the nunber of
occupants in the apartnent,” and that she had thirty days to
vacate the apartnment. At this juncture, the court assunes to be
true plaintiffs' allegation that Ms. Lane had in fact tendered a
security deposit upon |leasing the apartnent.?

On March 31, 1999, defendant John Col e physically
confronted Ms. Lane in the hallway outside her apartnent door.

M. Cole blocked Ms. Lane's egress, “violently” shook his arns
and threatened to “punch her,” to “put her in the hospital,” to
“kill her” and to “renove the blacks” fromthe apartnent if she
did not do so. Rose Cole separated her husband from Ms. Lane.

Ms. Cole stated that “a nei ghbor had conpl ai ned about there being
bl acks in the building” and that “problens were going to
continue” until M. Lane and Ms. McQueen’s “kind” were gone. As
Ms. Lane then retreated into her apartnment, Ms. Cole kicked the

front door.

1t does not appear fromthe face of the anended conpl ai nt
that the | ease restricted the nunber of occupants, |let alone the
nunber of persons who could sinmultaneously visit the prem ses.
Moreover, the right of a tenant to invite social guests may not
be wai ved by a | ease agreenent. See 68 P.S. 8§ 250.504-A; Branish
v. NHP Property Managenent, Inc., 694 A 2d 1106, 1107 (Pa. Super.
1997). In any event, it appears fromplaintiffs’ allegations
t hat defendants were notivated by the race and not nunber of
persons on the prenises.




During the confrontation, Ms. McQueen opened the
apartnent door and observed M. Col e’ s nenaci ng conduct. M.
McQueen was afraid that he would hurt her and the children, and
cl osed the door. The two children were frightened and coweri ng
i nsi de the apartnent.

On April 2, 1999, Ms. Lane began to | oad her bel ongi ngs
into her car which she had parked in front of the building. M.
McQueen and her two children were sitting in the parked car when
M. Col e observed the scene froma nearby patio. He shouted at
Ms. Lane that she “better get in the car and | eave or he woul d
cone and break her kneecaps” and to get “that trash” out of here,
referring to Ms. McQueen and her children. M. Lane then
departed pronptly and returned with a police officer on April 5,
1999 to retrieve the rest of her bel ongi ngs.

As a result of defendants’ conduct, Ms. Lane and Ms.
McQueen both continue to experience anger, fear, nental anguish
and enotional distress acconpani ed by headaches and ni ght mares.

The Fair Housing Act makes it unl awf ul

(a) To refuse to sell or rent after the nmaking of

a bona fide offer, or to refuse to negotiate for the

sale or rental of, or otherw se nmake unavail abl e or

deny, a dwelling to any person because of race, color,

religion, sex, famlial status, or national origin.

(b) To discrimnate against any person in the terns,

conditions, or privileges of sale or rental of a

dwelling, or in the provision of services or facilities

in connection therewith, because of race, color,

religion, sex, famlial status, or national origin.

See 42 U S.C. § 3604. The Act also nakes it unl awf ul
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to coerce, intimdate, threaten, or interfere with
any person in the exercise or enjoynent of, or on
account of his having exercised or enjoyed, or on
account of his having aided or encouraged any ot her
person in the exercise or enjoynent of, any right
granted or protected by section 3603, 3604, 3605, or

3606 of this title.

See 42 U.S.C. § 3617.

The Act provides that “[a]n aggrieved person may
comence a civil action in an appropriate United States district
court.” See 42 U . S.C. 8 3613(a)(1)(A). An “aggrieved person” is
defined as “any person who--(1) clains to have been injured by a
di scrim natory housing practice; or (2) believes that such person
Wil be injured by a discrimnatory housing practice that is
about to occur.” See 42 U S.C. § 3602(i).

St andi ng under the Fair Housing Act is not |imted by
traditional prudential requirenents. Rather, it is subject only
to the Article Il requirenent of injury in fact.

Any person harnmed by a defendant’s discrimnatory
actions, whether or not he is the object of that discrimnation,

may sue for any “distinct and pal pable injury” he has suffered.

See Havens Realty Corp. v. Coleman, 455 U S. 363, 372

(1982) (holding that “tester” with no intention of renting
nevert hel ess had standing to sue for damages under Fair Housi ng
Act based on m srepresentati on made unl awful under 8§ 804(d) as he

suffered injury in “precisely the formthe [Act] was intended to



guard against”); d adstone, Realtors v. Village of Bellwood, 441

UsS 91, 109, 111-15 (1979) (white neighborhood residents who
were not objects of discrimnation had standing to sue for soci al
and economc injuries resulting fromloss of integrated character
of nei ghborhood due to discrimnatory housing practices);

Trafficante v. Metropolitan Life Ins. Co., 409 U S. 205, 208,

210-11 (1972) (relying in part on statutory |anguage providing
standing to sue to “any person who clains to be injured by a

di scrim natory housing practice” to hold white tenants of
apartnent conpl ex established injury in fact when all egi ng they
were denied benefits of association with non-whites as result of

discrimnatory rental practices). See also Wods-Drake v. lLundy,

667 F.2d 1198, 1201-02 (5th Cr. 1982) (white tenants threatened
with eviction for having black guests have standi ng under Fair

Housing Act); Bills v. Hodges, 628 F.2d 844, 845 & n.1 (4th Gr.

1980) (suggesting that absent “Ms. Mirphy” exception, white
tenants evicted because they entertained blacks in their
apartnent could maintain Fair Housing Act clain.

In no reported case to date has a court squarely held
that a visitor has or lacks standing to sue under the Fair
Housing Act. The court concludes that a visitor claimng a
di stinct and pal pable injury as a result of a discrimnatory
housi ng practice has standing to sue. If it is a discrimnatory

housi ng practice to condition rental rights on the exclusion of



bl ack guests, it reasonably follows that a black invitee who is
excl uded or coerced into | eaving because of race has been
“aggrieved’” or “injured by a discrimnatory housing practice.”

See United States v. L & H Land Corp., 407 F. Supp. 576, 580

(S.D. Fla. 1976) (although not required to address standing as
plaintiff was United States, stating that refusal of landlord to
permt tenant to entertain guests because of their race
constitutes discrimnatory conduct against both tenant and guests
in violation of Fair Housing Act). Al plaintiffs have stated
cogni zabl e Fair Housing Act clains.

To maintain a claimfor intentional infliction of
enpotional distress, a plaintiff nust allege intentional or
reckl ess conduct by a defendant which is “so outrageous in
character, and so extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly

intolerable in a civilized society.” Hoy v. Angelone, 720 A 2d

745, 754 (Pa. 1998). “Where reasonable persons may differ, it is
for the jury to determ ne whether the conduct is sufficiently
extrenme and outrageous so as to result in liability.” Mtheral

v. Burkhart, 583 A 2d 1180, 1188 (Pa. Super. 1990).

It is clear that “liability ... does not extend to nere
insults, threats, annoyances, petty oppressions, or other

trivialities.” Kazatsky v. King David Menorial Park, Inc., 527

A.2d 988, 991 (Pa. 1987) (quoting Restatenent (Second) of Torts 8§



46 cnt. d). See also dark v. Township of Falls, 890 F.2d 611

623 (3d Gr. 1989) (reversing verdict for plaintiff who was
defaned, falsely referred for prosecution and deprived of First
Amendnent rights); Mtheral, 583 A 2d at 1190 (fal sely accusing
plaintiff of child nolestation not sufficient).

I nvi di ous discrimnation is not alone sufficient to
support an intentional infliction of enotional distress claim

See Andrews v. City of Philadelphia, 895 F.2d 1469, 1487 (3d Gr.

1990) (sexual harassnent insufficient); Coney v. Pepsi Cola

Bottling Co., 1997 W. 299434, *1 (E.D. Pa. May 29, 1997) (“highly

provocative racial slurs and other discrimnatory incidents do

not anount to actionabl e outrageous conduct”); Equal Enpl oynent

Qpportunity Comrin. v. Chestnut Hill Hosp., 874 F. Supp. 92, 96

(E.D. Pa. 1995) (racial discrimnation in enploynent decision

insufficient to sustain clain); N chols v. Acne Markets, Inc.,

712 F. Supp. 488, 494-95 (E.D. Pa. 1989) (same), aff’'d, 902 F.2d
1561 (3d Cir. 1990); Hoy, 720 A 2d at 754-55 (sexual harassnent
i ncl udi ng sexual propositions insufficient to sustain claimnm.
The ejection of a tenant from her home with threats of
violence in retaliation for her refusal to accede to raci al
discrimnation is another matter. The court concludes that such
conduct, if proven, is sufficiently outrageous and extrene to
sustain an intentional infliction of enotional distress claim

See Silver v. Mendel, 894 F.2d 598, 606 & n.18 (3d Cir.




1990) (al | egation that defendants threatened plaintiff wth
physi cal injury and destruction of business to extort noney from

himsufficient to state enotional distress claim, cert. denied,

496 U.S. 926 (1990); WIllianms v. Guzzardi, 875 F.2d 46, 52 (3d

Cr. 1989) (eviction of tenant by | andlord who tricked tenant
into giving up his keys and gave hi mno opportunity to renove his

bel ongi ngs which were thrown into the street sufficient to

sustain intentional infliction clain); Pryor v. Mercy Cath. Med.
Center, 1999 W 956376, *3 (E.D. Pa. Cct. 19, 1999) (denying
notion to dismss intentional infliction of enotional distress
claimwhere plaintiff alleged sexual harassnent i ncluding

physical force and retaliation); Regan v. Township of Lower

Merion, 36 F. Supp. 2d 245, 251 (E.D. Pa. 1999) (upholding claim
where plaintiff suffered retaliation for conpl ai ni ng about sexual
harassnent including sexually offensive comments and

i nappropriate touching); MLaughlin v. Rose Tree Media Sch.

Dist., 1 F. Supp. 2d 476, 483 (E.D. Pa. 1998) (uphol ding claim
where plaintiff alleged sexual harassnent including assault and

threats of retaliation); Hdes v. Certainteed Corp., 1995 W

458786, *4 (E.D. Pa. July 26, 1995) (allegation that defendant
fabricated reason to fire plaintiff and coerced himinto signing

fal se confession of crimnal activity); Bowersox v. P.H

datfelter Co., 677 F. Supp. 307, 311 (MD. Pa. 1988) (sexua

harassment plus retaliation sufficient).



The conduct to which plaintiff Lane was all egedly
subjected is sufficiently outrageous and extreme to support an
intentional infliction of enotional distress claim Gven the
stringent standard for outrageousness enployed by the courts in
assessing intentional infliction clains under Pennsylvania | aw,
the question is closer as to plaintiff MQueen. However
of fensive, the alleged insults directed at Ms. Mc:Queen or shouted
in her presence are alone insufficient to state a claim [t can
reasonably be inferred fromthe conplaint that Ms. McQueen al so
was placed in fear for her safety and that of her young children.
Whet her the conduct of either defendant was sufficiently extrene
and atrocious as to Ms. McQueen is better answered at the summary
j udgnent stage when the court can nore precisely ascertain the
extent to which she may have w tnessed the of fendi ng conduct and
to which each defendant may have been aware of her presence. See

Johnson v. Caparelli, 625 A 2d 688, 671 (Pa. Super. 1993), alloc.

deni ed, 647 A.2d 511 (Pa. 1994).2
To maintain a claimfor intentional infliction of

enotional distress, a plaintiff nust also allege that she has

2Enptional distress is in any event conpensable for a Fair
Housi ng Act violation. See Marable v. Walker, 704 F.2d 1219,
1220 (11th Gir. 1983); Phillips v. Hunter Trials Comunity Ass’n,
685 F.2d 184, 190 (7th Cir. 1982); Smith v. Anchor Bldg. Corp.
536 F.2d 231, 235 (8th Cr. 1976); WIllians v. Matthews Co., 499
F.2d 819, 829 (8th Cir. 1974), cert. denied, 419 U S. 1021
(1974); Portee v. Hastava, 853 F. Supp. 597, 612, 614 & n.9
(E.D.N. Y. 1994); United States v. Lepore, 816 F. Supp. 1011, 1023
(MD. Pa. 1991).
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suffered “severe” enotional distress resulting fromthe
defendant’ s conduct. Severe enotional distress includes “fright,
horror, grief, shanme, humliation, enbarrassnent, anger, chagrin,
di sappoi ntnent, worry and nausea.” See Restatenent (Second) of
Torts 8 46, cm. j,; Kazatsky, 527 A 2d at 996 (Larsen, J.
concurring). Such enotional distress nust al so be acconpani ed by

sone physical manifestation. See Corbett v. Myrgenstern, 934 F.

Supp. 680, 684-85 (E. D. Pa. 1996) (synptons of severe depression,
ni ght mares, anxi ety and ongoi ng nental or physical harmare
sufficient). Plaintiffs’ allegations that they continue to
suffer “fear, anxiety, stress, anger, headaches, nightnmares,

hum |iation, enbarrassnent, enotional distress [and] nental

angui sh” are sufficient to raise an inference of severe enotional
di stress.

The court cannot concl ude beyond doubt fromplaintiffs’
pl eadings that they will be unable to prove any set of facts
which woul d entitle themto relief on the clainms they have
asserted. Accordingly, defendants’ notion will be denied. An

appropriate order wll be entered.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KI MBERLY A. LANE, and : ClVIL ACTI ON
CHARLOTTE E. MCQUEEN, :

i ndi vidually and on behal f

of her two m nor children, :

KAREEM JAMAL and JAHLEAR HARRI S

V.
JOHN COLE and ROSE COLE NO. 99- 2463
ORDER
AND NOW this day of March, 2000, upon

consi derati on of defendants’ Mtion to Disnmss Plaintiffs’' First
Amended Conpl aint (Doc. #11) and plaintiffs’ response thereto,

consistent with the acconpanyi ng nmenorandum | T | S HEREBY ORDERED

that said Modtion is DEN ED

BY THE COURT:

JAY C. VWALDMAN, J.



