IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANKLI N M NT COVPANY, : CIVIL ACTI ON
V. :
CAMDEX | NTERNATI ONAL, | NC. : NO. 99-4170

MEMORANDUM AND ORDER

HUTTON, J. March 9, 2000

Presently before the Court is Defendant’s Motion to D sm ss,
(Docket No. 8), and Plaintiff’s Qpposition thereto. For the

follow ng reasons, Defendant’s Motion is DEN ED

. BACKGROUND

This action arises out of a 1998 purchase agreenent between
Plaintiff and Defendant for the purchase of certain books.
Plaintiff Franklin Mnt Conpany is a Del aware Corporation with its
principle place of business |located in Pennsylvani a. Def endant
Candex International is a New York corporation with its principle
pl ace of business in New York, and is in the business of purchasing
and reselling books.

On April 25, 1997, the parties entered into a witten purchase
agreenment for the purchase of certain books. At sone tinme on or
after June, 1997, but before January, 1998, this initial purchase
agreenent was satisfied. Subsequently, the parties entered into a

1998 purchase agreenent wherein Defendant was to purchase



addi tional books from Plaintiff. It is this 1998 purchase
agreenent which gives rise to Plaintiff’'s Conpl aint.

Plaintiff alleges that the parties engaged in in-person
negoti ati ons surroundi ng t he 1998 purchase agreenent at Plaintiff’s
Pennsyl vani a headquarters on at | east two occasi ons, and that such
negotiations resulted in the agreenent to sell certain books to
Def endant at prices of $1.25 and $1. 00.

Fol | ow ng sai d negoti ations, Defendant issued purchase order
to Plaintiff pursuant to the 1998 discussions. Plaintiff alleges
that Defendant failed to pay the resulting invoices pursuant to the
1998 purchase agreenent and the agreed price term It is the
application of these agreed price terns to said invoices and the
nature of the 1998 in-person visits to Plaintiff’s Pennsylvania
facility which forns the basis of Defendant’s position in this
i nstant noti on.

Defendant’s notion to dismss raise three separate and
di stinct issues. First, Defendant asserts that the Court nust
dismss the wunderlying action because it | acks persona
jurisdiction pursuant to Federal Rule of G vil Procedure 12(b)(2).
Second, Defendant asserts that the Court nust dismss for failure
to state a claim for which relief may be granted pursuant to
Federal Rule of Civil Procedure 12(b)(6). Third, Defendant asserts
that the Court should dismss or stay the underling action because

of a parallel New York state court Declaratory Judgnent action, in



whi ch Def endant seeks a declaration of a reasonable price for the
books purchased under the 1998 purchase agreenent. The Court w ||

consi der each of these argunents in turn

1. DI SCUSSI ON

A. Mition to Dism ss for Lack of Personal Jurisdiction

Wen a defendant raises a defense of Ilack of personal
jurisdiction, the plaintiff then bears the burden to cone forward

with sufficient facts to establish that jurisdiction is in fact

proper. Mellon Bank (East) PSFS, Nat'l Ass'n v. Farino, 960 F.2d
1217, 1223 (3d GCr. 1992). The plaintiff nust produce "sworn
affidavits or other conpetent evidence," since a Rule 12(b)(2)
notion "requires resol ution of factual issues outside the pleadings

." Tinme Share Vacation Cub v. Atlantic Resorts, Ltd., 735

F.2d 61, 67 n.9 (3d Cir. 1984). For the purposes of the notion,
the court nust accept as true the plaintiff's version of the facts,
and draw all inferences from the pleadings, affidavits, and

exhibits inthe plaintiff's favor. D Mark Mtg., Inc. v. Louisiana

Health Serv. & Indem Co., 913 F. Supp. 402, 405 (E.D. Pa. 1996);

In Re Arthur Treacher's Franchisee Litigation, 92 F.R D. 398,

409-10 (E.D. Pa. 1981).

Under Federal Rule of Civil Procedure 4(e), this Court may
exerci se personal jurisdiction over non-resident defendants to the
extent permtted by Pennsylvania's long-armstatute. Pennsylvania

exercises jurisdiction over non-residents to the fullest extent
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al | oned under the Due Process C ause of the Fourteenth Anmendnent of
the Constitution. See 42 Pa. Cons. Stat. Ann. § 5322(b). The
constitutional limtations on the exercise of personal jurisdiction
di ffer dependi ng upon whether a court seeks to exercise general or

specific jurisdiction over a non-resident defendant. See Ml on,

960 F.2d at 1221. GCeneral jurisdiction permts a court to exercise
personal jurisdiction over a non-resident for non-forum rel ated
activities when the defendant has engaged in "systematic and

conti nuous" activities in the forum state. See Helicopteros

Naci onal es de Colonbia, S.A v. Hall, 466 U S. 408, 414-16, 104 S.

. 1868, 80 L. Ed.2d 404 (1984). In the absence of genera
jurisdiction, specific jurisdiction permts a court to exercise
per sonal jurisdiction over a non-resident def endant for
forumrelated activities where the "relationship between the
defendant and the forum falls wthin the 'mninum contacts'

framewor k" of International Shoe Co. v. Washington, 326 U S. 310,

66 S. . 154, 90 L. Ed. 95 (1945), and its progeny. Mellon, 960

F.2d at 1221.

1. Specific Jurisdiction

The Plaintiff in this case does not allege that *“general
jurisdiction” is proper, rather Plaintiff asserts a claim of
“specific jurisdiction” over the Defendant. A court’s inquiry as
to whether it has specific jurisdiction over a defendant starts

wi th the Pennsyl vani a | ong-armstatute, which provides in pertinent

- 4 -



part that "[a] tribunal of this Comonwealth nay exercise
[ specific] personal jurisdiction over a person . . . who acts
directly or by an agent . . . (1) Transacting any business in this
Comonweal th." 42 Pa. Cons. Stat. Ann. 8 5322(a). The statute
permts the exercise of jurisdiction "based on the nbst m ni mum
contact wth this Commonweal th all owed under the Constitution of
the United States." 8§ 5322(b).

Under the Due Process Clause, a court can exercise specific
jurisdiction over a defendant who has purposefully established
“mnimum contacts" in the forum state such that it "should

reasonably anticipate being haled into court there." Burger King

Corp. v. Rudzewicz, 471 U S. 462, 474, 105 S. Ct. 2174, 85 L. Ed. 2d

528 (1985) (quoting Int'l Shoe Co. v. Washington, 326 U S. 310,

316, 66 S. C. 154, 90 L. Ed. 95 (1945) and Wrl d-Wde Vol kswagen

Corp. v. Wodson, 444 U.S. 286, 297 (1980)).

"Specific jurisdiction is invoked when the cause of action
arises fromthe defendant's forumrelated activities . . . 'such
that the defendant should reasonably anticipate being haled into

court there.'™ Verotex Certainteed Corp. v. Consolidated Fiber

dass Prods. Co., 75 F.3d 147, 151 (3d Cr. 1996) (citations

omtted). To establish specific jurisdiction, "the plaintiff nust
show t hat the defendant has constitutionally sufficient 'mninmm

contacts' with the forum" |IMOIndustries, Inc. v. Kiekert AG 155

F.3d 254, 259 (3d Cir. 1998). In applying the mnimm contacts



standard, it is clear that a "defendant will not be haled into a
jurisdiction solely as a result of 'random' fortuitous,' or

"attenuated' contacts." Burger King Corp. v. Rudzewicz, 471 U.S.

462, 475, 105 S. . 2174, 85 L. Ed.2d 528 (1985). Rather, the
plaintiff nust establish that the defendant "purposefully avail ed
itself" of the privilege of conducting activities within the forum

Hanson v. Denckla, 357 U S 235, 253, 78 S. C. 1228, 2 L. Ed.2d

1283 (1958).

Nevert hel ess, even if “purposeful availnent” is established,
the Court must consider whether the exercise of personal
jurisdiction would conport with the notion of “fair play and

substantial justice.” See Burger King, 471 U S. at 476, 105 S. C.

at 2184. In making this determ nation, the Court considers (1) the
burden on the defendant; (2) the plaintiff’s interests i n obtaining
conveni ent and effective relief; (3) the forumstate’ s interest in
adjudicating the dispute; (4) the interstate judicial systems
interest in obtaining the nost efficient resolution of the
controversies; and (5) the shared interests of the states in

furthering fundanental substantive social policies. See Wrld-Wde

Vol kswagen Corp. v. Wodson, 444 U. S 286, 292, 100 S. C. 559,

564, 62 L. Ed.2d 490 (1980). It is the defendant’s burden to
present a conpelling set of circunmstances which would render

jurisdiction unreasonable. See Burger King, 471 U S. at 477, 105

S. CG. at 2184.



2. Specific Jurisdiction Analysis

“The nere existence of a contract between the non-resident

def endant and the resident plaintiff does not, by itself, establish

personal jurisdiction . Superior Precast v. Proto Constr.

and Dev. Corp., No. ClV.A 99-1893, 1999 W 455594, at *3 (E. D. Pa.

July 6, 1999) (quoting AMP Inc. v. Methode Electronics Inc., 823 F.

Supp. 259, 264 (MD. Pa. 1993)). Rather, “[p]ersonal jurisdiction
is afact-specificinquiry. The focus is on the relationship anong
t he defendant, the forum state and the litigation.” AMP, 823 F.
Supp. at 262. The Court in determ ning the existence of specific
jurisdiction, considers the existing contract, as well as “prior
negoti ati ons and contenpl ated future consequences, along with the
terns of the contract and the parties’ actual course of dealing.”

See Verotex, 75 F.3d at 151 (quoting Burger King, 471 U. S. at 479,

105 S. . at 2185). The Third Grcuit has recognized that
“informational comruni cations in furtherance of [a contract between
a resident and nonresident] does not establish the purposeful
activity necessary for a valid assertion of personal jurisdiction
over [the nonresident defendant].” 1d. at 152 (citation omtted).
Thus, one who is nerely a “passive buyer” does not *“purposefully
avail” itself of the privilege of doing business within the non-
resident forum |d.

In considering the facts surrounding this case, the Court

finds that Defendant has engaged in sufficient contacts with the
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forum state of Pennsylvania to justify a finding of specific
jurisdiction. In reviewing the affidavit of Gene Donohoe in
support of Plaintiff’'s assertion that specific jurisdiction is
proper, the Court notes that a review of the affidavit appears to
attenpt to justify jurisdiction over this matter, not only through
the 1998 purchase agreenent which is the subject of the underlying
Conpl ai nt, but al so pursuant to a 1997 purchase agreenent that was
apparently conpleted prior to the circunstances givingrisetothis

matter. (See Aff. of Donohoe Y 1-20; see also Am Conpl. {1 13-19

(expl aining that the subject matter of the conplaint concerns an
all eged breach of a new 1998 book purchase agreenent)). In
essence, Plaintiff is attenpting to bootstrap the 1997 purchase
agreenent contacts onto the separate and materially different 1998
pur chase agreenent.

At nost the 1997 purchase agreenent is only evidence of prior
negoti ations to be considered in the context of the instant dispute

surroundi ng the 1998 purchase agreenent. See, e.qg., Verotex, 75

F.3d at 151 n.4. As such, the Court’s conclusion that specific
jurisdiction exists is based primarily upon those contacts al |l eged
in Plaintiff's affidavit relevant only to the 1998 purchase
agr eement .

The affidavit provided by Plaintiff clearly evidences that
Def endant’s contact with Pennsylvania with respect to the 1998

pur chase agreenent was in the context of negotiating the ternms of



the agreenent, along wth various conmmunications necessary to
conpl ete the purchase. Wiile the existence of nere communi cations
with a forum state alone are insufficient to establish mninmm
contacts, Plaintiff’'s affidavit al so states that Defendant entered
Pennsylvania on at Jleast tw occasions for the purpose of
negotiating the terns of the 1998 purchase agreenent. (See Aff. of
Donohoe § 7). Al t hough Defendant submits a contrary affidavit
di sputing the nature of the Pennsylvania visits, for the purpose of
this notion all doubts nust be resolved in favor of the Plaintiff.

See Kishi Int’l, Inc. v. Allstate Textile Muchinery, Inc., No.

Cl V. A 96-6110, 1997 W. 1836324, at *2 (E.D. Pa. April 11, 1997).
Looking at the totality of the circunstances surroundi ng the
1998 purchase agreenent, the Court finds that Plaintiff has set
forth a prima facie case of specific jurisdiction over defendants.
The Defendant’s comrunications with the forum state, coupled with
the in-person contractual negotiations wthin Pennsylvania renove
Defendant from the status of a “passive buyer.” Further, the
underlying Conplaint in this matter arises out of a dispute
concerning the terns of the agreenent which were alleged to have
been established during these in-person visits to Pennsylvania.
(See Aff. of Donohoe f 9). As such, the Court concludes that
Def endant has sufficient mninmum contacts with Pennsylvania to
support a finding of specific jurisdiction under the Pennsylvani a

Long Arm Statute, and the established constitutional framework.



Al though the Court concludes jurisdiction is proper, the
inquiry must also consider if the exercise of such jurisdiction
conports with the notion of “fair play and substantial justice.”
In this respect, the Court | ooks to Defendant to establish a set of
conpel ling circunstances which render jurisdiction unreasonable.
Wth this in mnd, the Court finds that Defendant has failed to neet
such a burden. The only evidentiary show ng that Defendant nakes
Wi th respect to the unreasonabl eness of jurisdictionis through the
affidavit of Roger A Rainond, which sinply attenpts to show t hat
Plaintiff does business in New York, and thus a New York forumwoul d
not be inconvenient. (See Aff. of Rainond § 6). Such evi dence
clearly does not rise to the level of conpelling circunstances

contenpl ated by the Suprene Court. See Burger King, 471 U S. at

477, 105 S. C. at 2184.

Further, Defendant attenpts to dispute the reasonabl eness of
the Court’s jurisdiction on the basis that Defendant is not a
Pennsyl vani a resident and that all negotiation relevant to the 1998
purchase agreenent took place outside Pennsylvani a. (See Def.’s
Mt. to Dismiss Am Conpl. at 17). For the purposes of this instant
nmoti on, however, such assertion appears to be incorrect. Plaintiff
has provi ded conpetent evidence through an affidavit that Defendant
did in fact negotiate the ternms of the 1998 purchase agreenent
during in-person visits to Plaintiff’s principle place of business

wi t hi n Pennsyl vani a. (See Aff. of Donohoe § 7); see also Kishi




Int’l, Inc.,1997 W. 1836324, at *2 (stating that all doubts nust be

resolved in favor of the Plaintiff). Consequently, for the purpose
of this notion it is apparent that Defendant’s contacts wth
Pennsyl vania were not the result of “random fortuitous, or
attenuated” contacts. As such, the Court finds that Defendant has
failed to present a set of conpelling circunstances which would
render the Court’s exercise of jurisdiction unreasonable and

offensive to the notion of “fair play and substantial justice.”

B. Failure to State a CaimUnder Rule 12(b)(6)

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and plain statenent of the
cl ai mshowi ng that the pleader is entitled torelief . . . .” Fed.
R Cv. P. 8a)(2). Accordingly, the plaintiff does not have to
“set out in detail the facts upon which he bases his claim” Conl ey
v. G bson, 355 U S. 41, 47 (1957). In other words, the plaintiff
need only to “give the defendant fair notice of what the plaintiff's
claimis and the grounds upon which it rests.” 1d.

When considering a notion to dismss a conplaint for failure

to state a claimunder Federal Rule of Civil Procedure 12(b)(6),?

! Rule 12(b)(6) states as foll ows:

Every defense, in law or fact, to a claimfor relief in any pleading
. shall be asserted in the responsive pleading thereto if one is

requi red, except that the follow ng defenses nmay at the option of

t he pl eader be made by notion: . . . (6) failure to state a claim

upon which relief can be granted .

Fed. R Gv. P. 12(b)(6).



this Court nust “accept as true the facts alleged in the conpl ai nt
and all reasonable inferences that can be drawn from them?”

Markowtz v. Northeast Land Co., 906 F.2d 100, 103 (3d G r. 1990)

(citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Gr. 1988)). The

Court will only dismss the conplaint if “‘it is clear that no
relief could be granted under any set of facts that could be proved

consistent wth the allegations.”” HJ. Inc. v. Northwestern Bel

Tel . Co., 492 U.S. 229, 249-50 (1989) (quoting Hishon v. King &

Spal ding, 467 U.S. 69, 73 (1984)).

1. Failure to State a CaimUnder Rule 12(b)(6) Analysis

Upon review of Plaintiff's Conplaint it 1is clear that
Def endant’ s notion to di sm ss under Federal Rule of Civil Procedure
12(b)(6) must fail. Plaintiff’s Amended Conpl aint contains one
count of breach of contract which clearly alleges the necessary
el ements of a cause of action. Plaintiff has alleged (1) a valid
and binding agreement to which Defendant was a party; (2) the
agreenent’s essential terns were present, in particular the price
term (3) that Plaintiff conplied with the agreenent’s terns; (4)
t hat Def endant breached the duty inposed by the agreenent; and (5)
t hat damages resulted fromDefendant’s breach. (See Am Conpl. at

19 14-23); See also Gundlach v. Reinstein, 924 F. Supp. 684, 688

(E.D. Pa. 1996) (listing the elements required in a breach of
contract case). As such, the Court cannot find any basis to

conclude that as a matter of law Plaintiff’'s Conplaint fails to
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sufficiently state a claimfor breach of contract.

Neverthel ess, a review of Defendant’s reasons for which
Plaintiff’s Conplaint fails to state a claimessentially disputes
the accuracy of invoices and contests the validity of certain
factual allegations. (See Def.’s Mot. to Dismss Am Conpl. at 18-
21). Further, Defendant argues in his reply brief to Plaintiff’'s
opposition of Defendant’s Mdtion, which incidently was submtted
w t hout | eave of the Court, that there was no neeting of the m nds
W th respect tothe price termin the 1998 purchase agreenent. (See
Def.’ s Resp. to Pl.’s OQop’'n at 7-8). Such, argunent only further
evi dences Defendant’s obvious m sunderstanding of the procedura
nature of a Rule 12(b)(6) notion.

Each and every objection by Defendant to Plaintiff’s Conpl ai nt
rests not with legal sufficiency of the clains when accepting as
true the facts as alleged by Plaintiff. Rat her, Def endant
apparently attenpts to cajole the Court into treating its explicit
Rule 12(b)(6) notion as a Mdtion for Sunmmary Judgnent. As Courts
have long held, a Rule 12(b)(6) notion confines the Court to the
Conplaint as alleged by the plaintiff. The Court may not | ook
beyond the Conplaint to determne if dismssal is proper pursuant

to a Rule 12(b)6) notion. See Anjelino v. New York Tines Co., 200

F.3d 73, 87 (3d Cir. 1999) (stating that to the extent that the
court considers evidence beyond the conplaint in deciding a Rule

12(b)(6) notion, it is converted to a notion for summary judgnent).
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As is obvious fromPlaintiff’s Conplaint, it clearly does not fail
as a matter of law. Consequently, Defendant’s Rule 12(b)(6) notion

must be deni ed and any factual determ nations are to be reserved for

Summary Judgnent .



C. The Col orado Ri ver Doctrine

Abstention prem sed upon the existence of a simlar action
pendi ng between the parties in state court is commonly referred to

as Col orado River abstention. See Colonial Penn G oup, Inc. v. US

Wats, Inc., No. CIV.A 94-2458, 1994 W. 502497, at *2 (E.D. Pa. Sept.

15, 1994). Such abstention is not prem sed upon principles of
constitutional |law or state-federal relations. Rather, it rests on
considerations of “wise judicial admnistration, giving regard to

conservation of judicial resources and conprehensi ve di sposition of

litigation.” Colorado River Water Conservation District v. United
States, 424 U.S. 800, 817 (1976).

I n deciding whether a case is appropriate for Col orado River
abstention, the Court should not attenpt to find a substanti al
reason to exercise the jurisdiction conferred uponit; “rather, the
task is to ascertain whether there exist ‘excepti onal
circunstances,’ the clearest of justifications, that can suffice
under Col orado River to justify the surrender of that jurisdiction.”

Mbses H. Cone Menorial Hosp. V. Mercury Constr. Corp., 460 U S. 1

25-26 (1983).

In light of the above stated reasons for which abstention may
be premsed, the Suprenme Court has made it clear that such
abstention is a rare occurrence. As such, the Suprene Court has
established six factors that a district court is to consider in

deciding whether the circunstances of a particular case are



exceptional: (1) whether one court has first obtained jurisdiction
over property; (2) the inconvenience of the federal forum (3) the
desirability of avoiding pieceneal litigation; (4) the order in
which the state and federal court obtained jurisdiction; (5) the
source of the law that will provide the rules of the decision; and
(6) the adequacy of the state court proceeding to protect the rights

of the parties. See Mpses H Cone, 460 U S. at 15-16, 25-26;

Col orado River, 424 U S. at 818. Adistrict court’s analysis of the
above factors should not be nechanical, rather the district court
shoul d carefully balance the factors that apply to the given case,
“Wwth the balance heavily weighted in favor of the exercise of

jurisdiction.” Mses H Cone, 460 U S. at 17.

Def endant’ s position that the Court shoul d abstain fromheari ng
this matter is prem sed upon a Declaratory Judgnent action pendi ng
before the New York Suprene Court. (See Def.’s Mot. to Dism ss at
23-29). In such action Defendant is seeking to have the New York
court determ ne a reasonable price for the books purchase pursuant
to the 1998 purchase agreenent. (See N. Y. Decl. Action at 1). As
an initial matter, such Declaratory Judgnent action is not gernane
to Plaintiff's case pending before this Court. Plaintiff’'s
Conplaint clearly alleges that the established prices for the

pur chased books were $1.25 and $1.00, therefore a reasonable price



determ nation is unnecessary.? Further, although Defendant all eges
that the price to be paid for “excess inventory” was unresol ved and
to be determned by the parties at a |ater date, such assertion is
contrary to the breach of contract claim asserted in Plaintiff’'s
Conplaint. (See Def.’s Mot. to Dismss Am Conpl. at 23-29; see
also Am Conpl. at 1Y 14-23). Furthernore, Plaintiff carries the
burden of persuasion in proving its case. Thus, al t hough
Defendant’s position may be relevant to defending the breach of
contract claim it can hardly be classified a such an “excepti onal
ci rcunst ance” which would justify abstention.

Addi tionally, in applying the abstention factors enunci at ed by
the Suprene Court, there is no basis for federal abstention. First,
there is no property which to obtain jurisdiction over, therefor
such factor is not applicable to the Court’s analysis. Second,
there is no basis for the Court to conclude that the selected
federal forum is inconvenient. As this is a sinple breach of
contract claim it is unlikely that property located in New York
will play an essential role in resolving Plaintiff’s Conplaint.

Furt her, sinply because Defendant’s wi tnesses, attorneys, and files

2 Defendant also claims that because its purchase orders did not state

a price term the courts nust set a reasonable price pursuant to Article 2 of
the Uni form Cormercial Code. Section 2-201 of the Uniform Commercial Code
states that “[a] witing is not insufficient because it onmits or incorrectly
states a term agreed upon, but the contract is not enforceable under this

par agraph beyond the quantity of goods shown in such witing.” UCC § 2-201
(statute of frauds). As Plaintiff's allege in their Conplaint that the price
termof the 1998 purchase agreenent was established by the parties, and that
Defendant’s in turn sent confirmatory purchase orders, the Court finds that

t he pendi ng Declaratory Judgment action is not relevant to the resol ution of

Plaintiff's Conplaint.
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are located in New York, hardly justifies a finding that the
Pennsyl vania forumis inconvenient. Just because one forum m ght
be nore convenient, does not render the alternative forum
I nconveni ent . This is especially true given that the Court has
al ready determ ned that the exercise of personal jurisdiction over
this matter did not offend the notion of “fair play or substanti al
justice,” or otherwise present an unreasonable exercise of
jurisdiction.

Third, as previously discussed, the relevancy of the
Decl aratory Judgnent action to Plaintiff’s conplaint is at nost a
m nor concern given that Plaintiff alleges the existence of agreed
price terns. As such the Court finds that the |ikelihood of
pi eceneal litigationis slight. Fourth, although the New York state
court has jurisdiction over Defendant’s Decl arat ory Judgnent acti on,
its has no jurisdictional claimover Plaintiff’s breach of contract
Conpl ai nt . Even if the New York court was to resolve the
Decl aratory Judgnent action, Plaintiff’s breach of contract claim
woul d remai n unresol ved. As such, the Court does not find that the
state court proceedi ng adequately addresses Plaintiff’s rights or
supports a finding that the state court first obtained jurisdiction
over this matter. Fifth, although the choice of applicable lawis
rel evant to an abstention determi nation, given the clear weight of
the facts against abstention, the court finds that the resol ution

of any choice of |aw concerns need not be resolved at this tine.
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As such, when applying the abstention factors to the
ci rcunstances of this case, in light of the preference to exercise
jurisdiction, the Court finds that Defendant has failed to showthe
exi stence of “exceptional circunstances” which would justify
abstention over the resolution of this matter in favor of the state

court proceedi ngs.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANKLI N M NT COVPANY, : CIVIL ACTI ON
V. :
CAMDEX | NTERNATI ONAL, | NC. NO. 99-4170
ORDER

AND NOW this 9'" day of Mar ch, 2000, upon consideration
of the Defendant’s Mdtion to Dismss the Amended Conpl ai nt (Docket
No. 8), and Plaintiff’s Qpposition thereto, |IT IS HEREBY ORDERED
that the Defendant’s Mdtion is DEN ED.

| T 1S HEREBY FURTHER ORDERED t hat Def endant’s Mdtion to Di sm ss

(Docket No. 3) is DENI ED AS MOOT. !

BY THE COURT:

HERBERT J. HUTTON, J.

1 As the Court has resol ved Defendant’s later notion to dismss

Plaintiff’s anended conplaint, the resolution of the previous notion to
dism ss the original conplaint is rendered noot.



