IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : GAVIL ACTI ON
ASSCCI ATES I'l, P.C. :

V.
SPECI ALTY CARE NETWORK, | NC. ; No. 99-5329

MEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 8, 2000
Def endant, a nedi cal managenent conpany, has noved to
di smss the conplaint of plaintiff, a nedical professional
corporation, for inproper venue, or in the alternative to
transfer venue. The agreenent between the parties that plaintiff
seeks to enforce contains a valid forum sel ection cl ause
provi ding that Pennsylvania will be the exclusive forumfor any
litigation thereunder. Defendant’s notion will be deni ed.
BACKGROUND
Reconstructive Othopaedic Associates (“ROAIl”) is a
pr of essi onal corporation based in Phil adel phia, Pennsylvania
whose menbers practice orthopedi c nmedi ci ne and surgery.
Specialty Care Network, Inc. (“SCN’) is a corporation based in
Col orado that nanages nedi cal practices. |In Novenber, 1996, SCN
and ROA I1’s predecessor nerged; ROA Il was a resulting entity,
wi th managenent services provided by SCN.
In March, 1999, SCN and ROA Il entered a “Restructuring

Agreenent,” providing, inter alia, that: 1) SCN and ROA Il would




enter into a new managenent service agreenment; and 2) ROA I
woul d repurchase the Phil adel phi a- based busi ness assets SCN had
purchased in 1996.' See Restructuring Agreenment, 3/8/99, § 2.1,
2.2. The Restructuring Agreenent contained a “nost favored
nati ons” clause by which SCN prom sed ROA Il substantially
simlar terns it offered to any other nedical practice in a
restructuring transaction closed on or before Decenber 31, 1999.
See Restructuring Agreenent, 3/8/99, § 10.15. ROA Il alleges SCN
viol ated the “nost favored nations” clause by deliberately
post poni ng certain transactions until after Decenber 31, 1999,
and settling certain adversary proceedi ngs with other forner
affiliated practices on better financial terns than those
extended to ROA Il. The Restructuring Agreenent provides it wll
be governed by the | aw of Pennsylvania, and that Pennsyl vani a
w Il be the exclusive venue for any litigation thereunder. See
Restructuring Agreenent, 3/8/99, § 10.8.

In June, 1999, SCN and ROA Il entered into the contenpl ated
anended “Service Agreenent” that “supersede[d] all prior

agreenents between the Parties with respect to the subject matter

[therein]. . . .” See Managenent Services Agreenent, 6/15/99, §

13.2 (enphasis added). The Service Agreenent provides it will be

! Plaintiffs allege the restructuring was spurred by
financial difficulties at SCN, and that SCN restructured its
relationship with 21 of the nmedical practices it nmanaged. See
Trans. 2/24/00.



governed by the | aw of Col orado, with Col orado the exclusive
venue for any litigation thereunder. See Managenent Services
Agreenent, 6/15/99, § 13.6.

On Cctober 27, 1999, ROA Il filed this action alleging SCN s
viol ation of the “nost favored nations” clause of the
Restructuring Agreenent. On Novenber 8, 1999 SCN filed an action
inthe United States District Court for the District of Col orado
against ROA Il for breach of the Service Agreenent by non-paynent
for services rendered, and for wongful term nation of the
Servi ce Agreenent.

SCN has noved in the District of Colorado to dismss ROA
I1"s conplaint or transfer venue here; SCN argues ROA |1’s causes
of action all arise under the Service Agreenent, wth exclusive
jurisdiction in Colorado. ROA Il contends that the Restructuring
Agreenment and the Service Agreenent deal with entirely different
rights and obligations, and that ROA Il only asserts rights under

the Restructuring Agreenent.



DI SCUSSI ON

The Restructuring Agreenent concerns the purchase and sale
of assets and the dissolution of ROA Il and SCN s corporate
affiliation. The Service Agreenent concerns terns of service
provi ded by SCN and defines the parties’ relationship after
restructuring. The Service Agreenent does not supercede the
Restructuring Agreenent; the Service Agreenent only supercedes
prior agreenments with respect to the subject nmatter of the
Service Agreenent, not with respect to any aspect of the
corporate dissolution or buy-back. The Restructuring Agreenent
is distinct in subject matter and scope fromthe Service
Agreenent. ROA Il1’s action here arises under the Restructuring
Agreenent, not the Service Agreenent. The venue sel ection cl ause
in the Restructuring Agreenent is to be enforced if valid.

A forum selection clause is prima facie valid and shoul d be

enforced unl ess enforcenent is shown by the resisting party to be

unr easonabl e under the circunstances. See Nenb Assoc., Inc. V.

Honeowners Marketings Svcs., 942 F. Supp. 1025, 1028 (E.D. Pa.

1996); AES Ntron v. Applied Ecological Sys., No.91-6767, 1993 W

45969, at *5 (E.D. Pa. Mar. 19, 1993). A forum sel ection cl ause
is “unreasonabl e” where the resisting party can nmake a strong
showi ng that the forumselected is “so gravely difficult and
i nconvenient that he will for all practical purposes be deprived

of his day in court” or that the clause was procured through



“fraud or overreaching.” AES Nitron, 1993 W 45969 at *5

(quoting Brenmen v. Zapata O f-Shore Co., 407 U S. 1 (1972)).

SCN has not nmade any show ng of grave difficulty,

i nconveni ence, fraud, or overreaching. One contract selects
venue in Col orado and the other selects venue in Pennsylvania; if
that creates difficulty and i nconveni ence for the parties, it was
contenpl ated by the parties when they drafted the contracts. ROCA
I1"s action is properly before this court and only this court.

It follows that venue is also exclusive in Colorado for SCN s
action against ROA Il, unless a jurisdictional issue precludes

the action before the Col orado district court.

ROA I1’s conplaint asserts clainms for: |I) declaratory relief
to interpret section 10.15 of the Restructuring Agreenent; I1)
breach of the Restructuring Agreenent; I111) damages for bad faith

under the Restructuring Agreenent; |V) declaratory relief
regarding ROA I1’s right to setoff fromits obligations under the
Service Agreenent for SCN s all eged breach of the Restructuring
Agreenent; and V) damages for fraudul ent and negligent

m srepresentati on under the Restructuring Agreenent. At the
February 24 hearing, the court stated it would sever and transfer
Count IVto the District Court in Colorado because it invol ved
interpretation of the Service Agreenent and was a clear effort to
avoid the SCN venue selection clause to which it was

contractually obligated. Thereafter, plaintiff voluntarily



di sm ssed Count IV pursuant to Fed. R Cv. Proc. 41(a), as is
its right; such tactical maneuvering should be seen for what it
iS.
CONCLUSI ON

Venue is appropriate in this court, where plaintiff stated
an action under a contract that had a valid and enforceabl e
excl usi ve forum sel ection clause choosi ng Pennsylvania. SCl’s
motion to dismss or transfer will be denied, and the parties

W Il proceed to discovery.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RECONSTRUCTI VE ORTHOPAEDI C : GAVIL ACTI ON
ASSCCI ATES I'l, P.C. :
V.
SPECI ALTY CARE NETWORK, | NC. No. 99-5329
ORDER

AND NOW this 8th day of March, 2000, after a hearing on at
which all parties were heard, in consideration of Defendant’s
Motion to Dism ss Conplaint For |Inproper Venue, or in the
Al ternative to Transfer Venue, Plaintiff’s Response thereto,
Defendant’ s Reply, Defendant’s Mdtion for a Tenporary Stay of
Di scovery, Plaintiff’'s Response thereto, Defendant’s Mtion to
Vacate or Strike Plaintiff’s Notice of Dismssal as in Violation
of this Court’s February 24, 2000 Ruling, and the attached
menor andum

it is ORDERED that:
1. Defendant’s Mdtion to Dism ss Conplaint For |nproper

Venue, or in the Alternative to Transfer Venue is DEN ED
Def endant shall file an answer by March 20, 2000.

2. Defendant Specialty Care Network, Inc.’s Mdtion to
Vacate or Strike Plaintiff'’s Notice of Dismssal as in Viol ation
of this Court’s February 24, 2000 Ruling is DEN ED

3 Defendant’s Mdtion for a Tenporary Stay of Discovery is
DENI ED.

4. The parties may submt a proposed joint confidentiality
agreenent to apply to pretrial discovery, by March 20, 2000.

5. The parties shall submt a proposed discovery schedul e,
confined to the prelimnary limted issues discussed in court, by
March 27, 2000.

S. J.



