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Plaintiffs have filed a Mdtion for Reconsideration of
this Court’s Order excluding the testinony of Drs. Jannette Sherman
and lan C. T. Ni sbet. Plaintiffs initially filed this action
alleging that they have suffered from a variety of severe and
unusual illnesses as aresult of their exposure to pol ychlorinated
bi phenyls (“PCBs”), used in the transformers of train cars which
these Plaintiffs serviced and maintained in the Paoli Railroad
Yard. Plaintiffs’ present notion is based on the Third Crcuit’s
review of the aforesaid Order in the context of the residents

cases inlinre Paoli RR Yard PCB Litigation, 35 F.3d 717 (3d Cir.

1994) (“Paoli I1"), cert. denied sub nom, 513 U S. 1190 (1995).

Because no final order of judgnment had been entered in the worker
cases, the Third Crcuit did not specifically reviewthis Court’s
decision to preclude the opinions of Drs. Sherman and Ni sbet with
respect to these Plaintiffs. However, according to Plaintiffs,
Paoli Il isreadily applicable to the worker cases and conpel s t hat

the exclusion of all testinony by Drs. Shernman and Ni sbet be



reconsi dered and reversed. For the follow ng reasons, Plaintiffs'
notion is granted in part and denied in part.
I . STANDARD

“The United States Court of Appeals for the Third Grcuit
has held that "[t]he purpose of a notion of reconsideration is to
correct manifest errors of law or fact or to present newy

di scovered evidence.’” Cohen v. Austin, 869 F. Supp. 320, 321

(E.D. Pa. 1994) (citing Harsco Corp. v. Zlotnicki, 779 F.2d 906,

909 (3d Cir. 1985), cert. denied, 476 U S. 1171 (1986)).

Accordingly, a district court will grant a party's notion for
reconsideration inany of three situations: (1) the availability of
new evi dence not previously avail able, (2) anintervening change in
controlling law, or (3) the need to correct a clear error of |awor

to prevent mani fest injustice. Dodge v. Susquehanna Univ., 796 F.

Supp. 829, 830 (MD. Pa. 1992). In this case, Plaintiffs contend
that reconsideration is warranted to correct a clear error of |aw

and to prevent manifest injustice.

1. PENNSYLVANI A COMMON LAW STANDARD OF CAUSATI ON

Plaintiffs examne the admssibility of Dr. Sherman’s
testinony in light of both the Pennsyl vania common | aw st andard of
causation and the Federal Enployers’ Liability Act (“FELA"), 45
U S.C 8§ 51, standard of causation. Plaintiffs first state that,
under Pennsylvania comon |aw, they “need only denonstrate that
exposure to a toxic chem cal was a "substantial factor’ in causing

their illness.” Pls.” Mem at 9. Thus, Plaintiffs argue that “an



expert is not required to "disprov[e] or discredit[] every possible
cause other than the one espoused by him’'” id. (citing Paoli |
at 760 n. 32), and that “it is enough that reasonabl e m nds are abl e
to conclude that the preponderance of the evidence shows
def endant’ s conduct to have been a substantial cause of the harmto
plaintiff.” 1d. at 10 (citing Paoli Il at 760 n.31).

Plaintiffs are not conpletely accurate. In this regard,
the Third Grcuit specifically stated: “[We do not think that the

"substantial factor’ standard |owers the burden of admissibility

here.” Paoli 11, 35 F.3d at 760 n.31. The Third G rcuit further
noted that:
[1]f plaintiffs’ experts failed to rule out
alternative causes, it means that these
alternative causes nmay have been the sole
causes of plaintiffs” injuries -- PCBs nmay not

have pl ayed any role at all and certainly may
not have been sufficient to bring about the
plaintiffs’ injuries. Testinmony that PCBs
increased the risk that plaintiffs would
contract the injuries that they contracted
does not show that PCBs were a substanti al
factor inthose injuries. Moreover, testinony
that plaintiffs’ exposure to PCBs nmakes it
likely that PCBs were a substantial factor in
plaintiffs’ injuries cannot reliably establish
that PCBs were in fact a substantial factor
unl ess t he expert t hought about t he
possibility that other potential causes of
those injuries were in fact the sol e cause of

those injuries. Even under the substanti al
factor test, plaintiffs mnust prove that
def endant s’ actions were a cause of
plaintiffs’ injuries before the burden

switches to defendant to show that the
injuries would have occurred even absent any
action by the defendant.
Id. Thus, “[i]f the medical expert’s " opinion on causation has a

factual basis and supporting scientific theory’ that is reliable,
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it should be admtted.” Heller v. Shawlndus., Inc., 167 F. 3d 146,

157 (3d Cir. 1999) (citing Kannankeril v. Termnix Int’l, Inc., 128

F.3d 802, 809 (3d Cir. 1997)). However, “ where a defendant points

to a plausible alternative cause and the doctor offers no
expl anation for why he or she has concluded that was not the sole
cause, that doctor’s nethodology is unreliable.”” Heller, 167 F.3d
at 156 (citing Paoli 11, 35 F.3d at 759 n.27).

I11. EELA CAUSATI ON STANDARD

Plaintiffs next state that the FELA causation standard
permts afinding of liability if a defendant’s actions “pl ayed any
part, even the slightest, in producing the [plaintiffs'] injury.”

Pls.” Mem at 10 (citing Rogers v. Mssouri P.R Co., 352 U S. 500,

507 (1957)). Thus, according to Plaintiffs, expert testinony may
not even be required in a FELA case to establish that exposure to
a toxic chemcal may have actionably contributed to a worker's

illness. Pls.” Mem at 11 (citing Ufik v. Metro-Northern Conmmuter

RR, 77 F.3d 54, 59-60 (2d Gr. 1996); Harbin v. Burlington N R

Co., 921 F.2d 129, 132 (7th Cir. 1990)).

However, Defendants convincingly argue that the FELA
causation standard is irrelevant. Defendants first point out that
Plaintiffs’ contention “that expert testinony is unnecessary does
not nmean that it can be admtted even if unreliable.” Defs.’” Cpp'n
Mem at 6. Next, Defendants argue that the two cases cited by

Plaintiffs do not justify dispensing with expert testinony in this



case. Defendants state that in the plaintiff in the Harbin case
di d present expert proof of causation and that the Seventh Circuit
actually held that the plaintiff did not al so need expert proof of
the defendant’s negligence. As for UTfik, Defendants argue that
the particular causal relationship alleged there (dizziness,
headache, and nausea after exposure to paint funmes) was held to be
a "non-technical matter" by the court and could be decided by a
jury without expert testinony. Furthernore, Defendants submt that
the Third Grcuit has already recogni zed that the all eged causal
connection between PCBs and human illness is sufficiently esoteric
to require expert testinony. Paoli 11, 35 F.3d at 767-70
(uphol di ng summary judgnent against plaintiffs who presented no
adm ssi ble expert proof of causation). Mor eover, Defendants
correctly assert that “[t]he FELA causation standard does not neke
that subject any |less esoteric.” Defs.” Qop’'n Mem at 7 (citing

Claar v. Burlington NR R, 29 F.3d 499, 504 (9th Cr. 1994)); see

al so Mbody v. Maine Cent. R Co., 823 F. 2d 693, 695 (1st G r. 1987)

(if drawing a particul ar concl usi on requires speci alized know edge,
expert testinony is required) (citing WP. Keeton, The Law of Torts
269 (5th ed. 1984)). Thus, this Court concludes that, |ike the
“substantial factor” standard, the FELA causation standard does not
| oner the burden of admissibility here.

V. ADMSSIBILITY OF DR. SHERVAN S BODI LY | NJURY OPI NI ONS

In reviewing the reliability of a physician's testinony



the Third Circuit has stated the foll ow ng:
1. “[ Plerformance of physical exam nations, taking of
medi cal histories, and enpl oynent of reliable | aboratory tests all

provi de significant evidence of areliable differential diagnosis,

and . . . their absence makes it nuch less likely that a
differential diagnosis is reliable.” Paoli |1, 35 F.3d at 758;

2. “ISlonetines differential diagnosis can be reliable
with less than full information . . . .” 1d. at 759;

3. “[ Al physician who evaluates a patient in

preparation for litigation should seek nore than a patient's self-
report of synptons or illness and hence shoul d either exam ne the

patient or reviewthe patient's nedical records sinply in order to

determne that a patient is ill and what illness the patient has
contracted.” ld. at 762;
4. “[E]Jvaluation of the patient’s nedical records, like

performance of a physical examnation, is a reliable nethod of
concluding that a patient is ill even in the absence of a physi cal
examnation. . . . [Qenerally, a doctor only needs one reliable
source of information show ng that the plaintiff is ill and either
a physical exam nation or nedical records will suffice -- but the
doct or does need at | east one of these sources.” 1d.: and

5. “[Where [physicians] engaged in few of the standard
procedures of differential diagnosis, they had to offer a good

explanation as to why their conclusion remained reliable. \Were



they did enploy such standard techni ques, they still had to offer
such an explanation if the defendants pointed to sone |ikely cause
of the plaintiff’s illness other than the defendants’ actions.”
Id.

Based on the above, the Third Grcuit set forth the
follow ng guidelines for reviewing Dr. Sherman's testinony:

[Where Dr. Sherman . . . offered an opinion
as to the source of a party's illness, the
district court abused its discretion in
excluding that opinion under Rule 702 unl ess
either (1) Dr. Sherman . . . engaged in very
few standard diagnostic techniques by which
doctors normally rule out alternative causes
and the doctor offered no good expl anation as

towhy . . . her conclusion renmained reliable,
or (2) the defendants pointed to sonme likely
cause of the plaintiff’s illness other than

t he defendants’ actions and Dr. Shernman
of fered no reasonabl e expl anation as to why .

she still believed that the defendants’
actions were a substantial factor in bringing
about that ill ness.

Id. at 760. Thus, the Third G rcuit concluded that “the opinion of
a doctor who has engaged in few standard diagnostic techniques
shoul d be excluded unless the doctor offers a good justification
for his or her conclusion . . . .” Paoli Il, 35 F. 3d at 761
Here, Plaintiffs argue that Dr. Sherman eval uated all
three worker plaintiffs’ mnedical histories, conpleted a physical
exam nation of the only surviving worker, studied the literature,
and consi dered al ternative causes before reaching her opinions. In
addition, Plaintiffs argue that Dr. Shernman consi dered and rej ected

several non-PCB causes for Plaintiffs’ injuries about which the



Def endant s questi oned her. However, “Paoli 11 makes clear that
Rule 702 requires Dr. Sherman to explain on a plaintiff-by-
plaintiff, di sease-by-di sease basis why her opinionis reliable and
why she rul ed out alternative causes.” Defs.” Qop’n Mem at 8; see

also Paoli 11, 35 F. 3d at 764 (concl udi ng that the exclusion of Dr.

Sherman's testinony will not be upheld wthout exam ning her
testinony concerning particular plaintiffs). Specifically, the
Third Crcuit stated:

Applying the Daubert analysis . . . , unless
Dr. Sherman presented a good expl anation for
why she could reasonably testify that the
illnesses of the plaintiffs whom she did not
exam ne were caused by PCBs, the district
court was within its discretion in excluding
Dr. Sherman’s testinony. Wth respect to
those plaintiffs whomDr. Sherman di d exam ne,
we conclude that she enployed a sufficient
nunber of standard diagnostic techni ques that
the district court should have presuned that
her testinmony was reliable. Thus, Dr.
Sherman’ s testinony is adm ssible with respect
to these plaintiffs unless the defendants
pointed to particular potential alternative
causes and she was unable to explain why she
t hought these alternatives had not caused the
plaintiffs’ illnesses.

Paoli 11, 35 F.3d at 764-65. Next, this Court will apply the above
analysis to Dr. Sherman’s opinions regarding the Plaintiffs in the

i nstant acti ons.

V. DR__SHERMAN S OPI NI ONS REGARDI NG THE WORKERS' PERSONAL | NJURI ES

A. John Narcise

According to Dr. Sherman, M. Narcise had (1) cancer, (2)
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chronic obstructive pulnonary disease, (3) diabetes, and (4)
pancyt openi a. In her deposition, Dr. Sherman stated that those
conditions “are reflective of those adverse effects that have been
showmn in animals and other human beings follow ng exposure to
conponents found in dielectric fluids . . . .7 (Sher man Dep.,
dated 5/20/92, at 370-71.) However, as Defendants point out, Dr.
Sherman did not examne M. Narcise, take a history of him or
perform any |aboratory tests on him but, instead, bases her
opinions solely on a review of M. Narcise's nedical records.
Thus, as stated above, unless Dr. Sherman presented a good
expl anation for why she could reasonably testify that the ill nesses
of M. Narcise were caused by PCBs, this Court was within its
di scretion in excluding Dr. Sherman's testinony. Paoli Il, 35 F. 3d
at 764-65.

In this regard, Defendants argue that nowhere does Dr.
Sherman address herself to M. Narcise's particular case and
explain how or why she determ ned that cigarette snoking was not
the sole cause of his cancer or Chronic Cbstructive Pul nonary
Di sease (“COPD’). (Sherman Dep., dated 5/20/92, at 376-78, 383-
85.) Simlarly, Defendants argue that Dr. Sherman has nade no
attenpt to explain how or why she ruled out obesity or other
factors besi des PCBs as possi bl e causes of M. Narcise's diabetes.
As for M. Narcise's pancytopenia, the depression of all blood

counts, Defendants argue that Dr. Cassileth noted that such a



condition was nost likely a side-effect of M. Narcise's anti-
convul sant nedication which he was given to control seizures
related to his brain tunor.

In response, Plaintiffs argue that whether Dr. Shernman
accurately rejected snoking as the primary cause of M. Narcise's
brain tunor is a question of fact for the jury. Pls.’ Recons. Mit.
at 13 (citing Paoli 11, 35 F.3d at 746 (“Daubert requires the
judge's admssibility decision to focus not on the expert's
concl usions but on his or her principles and nethodology.”)). In
addition, Plaintiffs argue that Defendants’ contention that Dr.
Sherman failed to consider alternative causes to M. Narcise's
ot her health problens has no nerit because: (1) the FELA standard
of causation only requires PCBs to play the slightest role in
contributing to their illnesses, (2) the “substantial factor”
standard of causation does not require the expert’s opinion to
di sprove or discredit every possible cause other than the one
espoused by her, (3) Dr. Sherman was required to review the
plaintiff’s medical records, not defendant’s commentary on such
records, and (4) Dr. Shernman consi dered alternative causes for M.
Narcise’s il |l nesses.

Again, Plaintiffs are inaccurate. As already stated
above, both the FELA and *“substantial factor” standards of
causation fail to | ower the burden of adm ssibility here. |ndeed,

Dr. Sherman’s consi derati on of alternati ve causes for M. Narcise's
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i1l nesses does not in and of itself nmake her opinion reliable where
“the defendants pointed to sone |ikely cause of the plaintiff's
i1l ness other than the defendants’ actions and Dr. Sherman .
offered no reasonable explanation as to why . . . she still
bel i eved that the defendants’ actions were a substantial factor in
bringing about that illness.” Paoli 11 at 760. Thus, Dr.
Sherman’s review of M. Narcise's nedical records does not excuse
Plaintiffs’ expert from explaining why obesity was not the sole
cause of M. Narcise s diabetes, nor why snoking was not the sole
cause of M. Narcise's cancer or COPD.

B. Charl es Stanbach

Wth respect to Charles Stanbach, who died froma tunor
| ocated at the junction of his stomach and esophagus, Dr. Shernman
opines that M. Stanbach’s exposure to PCBs was a significant
contributing factor in causing his stomach cancer. (Sherman Dep.,
dated 5/20/92, at 388.) As with M. Narcise, Dr. Sherman bases her
opi ni on sol ely on her eval uation of M. Stanbach’s nedi cal records.
Therefore, unless Dr. Sherman presented a good expl anation for why
she could reasonably testify that the illnesses of M. Stanbach
were caused by PCBs, this court was within its discretion in
excluding Dr. Sherman’s testinony. Paoli Il at 764-65.

Here, Defendants point out that, after examning M.
Stanbach’s nedical records, Dr. Cassileth observed that the cancer

fromwhi ch Stanbach suffered “is not an unconmon tunor. There are
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known epidem ol ogi cal associations with this kind of cancer,
i ncluding al cohol i ngestion, cigarette snoking, and iron
deficiency.” (Cassileth Report at 8 ) Wilile the parties do not
di spute that Dr. Sherman did offer an explanation for why she does

not believe snoking caused M. Stanbach’s cancer, see Paoli Il at

764 (“She specifically considered Charles Stanbach’s snoking as a
possi bl e cause of his esophageal cancer before ruling it out based
on when he had stopped snoking and the types of changes he had in
his cells.”), Defendants argue that Dr. Sherman provides no
explanation as to why she rules out other possible causes.
Def endants further argue that Dr. Sherman never ascertained M.
Stanbach’s drinking or dietary history. (Sherman Dep., dated
6/19/92, at 1014.) Moreover, Defendants assert that Dr. Sherman

has little, if any, expertise in the subject of gastro-esophageal

cancer. Paoli Il, 35 F.3d at 765 (“In analyzing the adequacy of
Dr. Sherman’s explanations, we wll weigh in the balance Dr.
Sherman’ s sonewhat dubi ous expertise -- a factor we have deened

i nportant under the Suprene Court’s flexible Daubert inquiry.”);
see also Shernman Dep., dated 5/20/92, at 389-90, 400-01. Based on
the above, this Court’s conclusion that Dr. Sherman’s opinion is
unreliable and i nadm ssi bl e under Rule 702 renmai ns unchanged.

C. Andre WIIli anms

At her deposition, “Dr. Sherman testified that exposure

to PCBs caused plaintiff Andre WIllians to develop (1) "I|esions
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over his back which . . . |ooked very much |i ke chloracne | esions’;
and (2) "[p]olychondritis affecting his eyes, his ears [and] his
heart.’” Defs.’ Supp. Mem Regardi ng Excl usi on of the Opinions of
Janette Sherman, M D. at 15 (citing Sherman Dep. at 477). However,
unli ke Narcise and Stanbach, Dr. Shernman did exam ne and take a
history from M. WIIlians. Thus, Dr. Sherman’s testinony is
adm ssible with respect to M. WIlians unless the defendants
pointed to particular potential alternative causes and she was
unabl e to expl ai n why she t hought these alternatives had not caused
the plaintiffs’ illnesses.

Defendants first argue that Dr. Sherman’ s opinion that
PCB-rel ated chloracne is a “possible” diagnosis is onits face too
specul ative to qualify as “scientific know edge” under Rule 702.
Def endants cite Paoli 11, 35 F.3d at 760 n.29, where “the Third
Circuit recognized that "there may . . . be circunstances in which
a doctor conducts a physical examnation but this is insufficient
to create a reliable differential diagnosis in the absence of the
additional data’ that testing procedures would provide.” Defs.
Supp. Mem at 16. Thus, Defendants argue that, “[without
perform ng a biopsy, her opinion is at best "only a hypothesis
whi ch [she has] yet to attenpt to verify or disprove by subjecting
it totherigors of scientific testing.’”” Defs.’ Supp. Mem at 16

(quoting Paoli 11, 35 F.3d at 764); see also Mayhew v. Bell S.S.

Co., 917 F.2d 961, 963 (6th Cir. 1990) (holding that even under

13



FELA, to render an adm ssible opinion, “a nmedical expert nust be
able to articulate that there is nore than a nmere possibility that
a causal relationship exists between the defendant’ s negligence and
the injury for which the plaintiff seeks damages.”).

Next, Defendants argue that Dr. Sherman's opinion is
i nadm ssi ble on the alternative grounds that she failed to explain
why she rul ed out eczematoid dermatitis as a possi ble sol e cause of
the skin lesions she noted on M. Wllians, as Dr. Phillips, a
Prof essor of Medicine at the University of Pennsylvania School of
Medicine in the Allergy and | mmunol ogy Section, reported. In
addition, the Third Crcuit noted, “Dr. Sherman adm tted she was
not an expert in dermatol ogy, and she denonstrated littl e know edge
about chloracne.” 1d. at 767.

Li kewi se, with respect to M. WIlians’ polychondritis,
Dr. Shernman has not provided any expl anati on as to why she believes
M. WIlians’ condition is caused by PCBs and not nedications.
(Sherman Dep., dated 5/20/92, at 478-80.) According to Defendants,
the only data Dr. Sherman cites to support her opinion are the
i mmunol ogi cal testing results fromAnti body Assay Laboratories, see
id. at 490-94, which this Court (affirmed by the Third G rcuit) has
held to be inadm ssible and unreliable as a basis for expert

opinion. See Paoli Il, 35 F.3d at 754.

In response, Plaintiffs argue that the adm ssibility of

Dr. Sherman’s opinion does not depend upon her “disproving or
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di screditing” every speculative cause articulated by a defense
W t ness. See id. at 761 n.32. However, the Third Crcuit, in
Paoli Il, held that “if plaintiff's experts failed to rule out
alternative causes, it neans that these alternative causes nay have
been the sole causes of plaintiff's injuries -- PCBs may not have
pl ayed any role at all and certainly may not have been sufficient
to bring about the plaintiffs’ injuries.” 1d. at 760 n.31. Thus,
Dr. Sherman’s opinion on causation should remai n excluded because
she failed to rule out alternative causes. |1d. at 760.

VI. DR.__SHERVAN S MEDI CAL MONI TORI NG OPI NI ONS

On Cctober 20, 1995, this Court deni ed Def endants’ Motion
In Limne to Exclude the Medical Monitoring Opinion Testinony of
Dr. Sherman at the related trial of the residential plaintiffs.
Wth serious m sgivings about the adm ssibility of such testinony,
this Court determned that the nost expeditious and practical way
of handling the matter was for the case to go to trial and |eave
the jury to decide the value of Dr. Sherman’s testinony, especially
in light of the unique history of this case. Now, with the added
experience of the residential trial, along with the opportunity to
reflect on the applicable law, this Court wll revisit the

argunents nmade by the parties in order to decide the present

notion.?!

! Def endants remnd this Court that there has been no
final judgnment as to M. WIllians’ case, nor was his case before
the Court of Appeals in Paoli IlI. Furthernore, Defendants submt
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Andre WIlliams is the only living worker plaintiff;
therefore, he is the only FELA plaintiff pursuing a claim for
medi cal nonitoring. Here, Plaintiffs contend that the Third
Crcuit’'s finding that Dr. Sherman’s nedical nonitoring “passes
Daubert muster” along with this Court’s recent denial of a rel ated
notion in |limne warrant reconsideration of this Court’s earlier
ruling with respect to M. WIllianis case. However, in Paoli 11
the court observed that Dr. Sherman’s nethodol ogy in fornulating
her nonitoring opinion was very nmuch open to Rule 702 chall enge.
Thus, the substance of Plaintiffs experts’ nedical nonitoring
program had not been addressed by Defendants in prior proceedi ngs.

See Paoli 11, 35 F.3d at 789 (“It may be true that failure to

anal yze the specificity or sensitivity of a particular test
sonetinmes constitutes a nethodol ogi cal flawthat renders a doctor's
opinion that that test is a useful diagnostic technique unreliable
and hence inadm ssible. But the defendants fail to point to
evidence in the record suggesting that an analysis of specificity
and sensitivity is necessary . . . .7). Def endants now do neke
those argunents as to Dr. Sherman’s nonitoring opinion for M.

WIllians and, as set forth bel ow, have provided a record that anply

that this Court is free to revisit its opinion excluding Dr.
Sherman' s nedi cal nonitoring opinion to base the exclusion of

t hat opinion on grounds different fromthose that supported the
1992 exclusion Order. NL Indus., Inc. v. Commercial Union Ins.
Co., 65 F.3d 314, 324 n.8 (3d Cir. 1995) (before final j udgnent ,
trial court may revisit issues previously decided “when there has
been an intervening change in the controlllng | aw [or] when new
evi dence has becone available . . . .7").

16



supports the exclusion of that opinion. Defs.’ Supp. Mem at 22.

The purpose for nedical nonitoring or screening is early
detection and treatnent of di sease. However, nonitoring shoul d not
be conducted if early detection and the prospect for successfu
treatnent are not available for the disease. (Quzelian Decl. at ¢
6.) This risk/benefit approach is consistent with one of the
fundanental principles of nedical science -- *“Above all, do no
harm” (Herzstein Decl. at § 4.)

As Defendants’ experts, Dr. Guzelian and Dr. Herzstein,
point out, the nedical nmonitoring process itself entails
substantial health risks. Not only do the testing procedures
t hensel ves have the potential to cause significant injuries, but a
positive result triggers an increasingly invasive series of nedical
procedures which are necessary to confirmthe initial result.? In
addition, there are enotional risks to a patient’s health -- a
false test result wll either provide false reassurance to the
patient of the absence of a disease or, in the alternative, cause
great anxi ety and behavi oral changes that often acconpany a patient
| abeled with a disease. (Herzstein Decl. at { 4.)

Thus, like any nedical intervention, the physician nust

2 In those cases in which the positive result turns out

to be a “false positive” -- that is, the condition indicated by
the test was not actually present -- the resulting cascade of
medi cal intervention is totally unnecessary and potentially
harnful. (Herzstein Decl. T 4.) According to Drs. Guzelian and
Herzstein, reliable nedical nethodology is designed to mnimze
the possibility of such errors -- false test results and the
resulting harns to the patient -- in the screening process.
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first establish that the probable usefulness of those tests
out wei ghs the attendant risks prior to subjecting a healthy person
to screening tests.?® Such a risk/benefit analysis determ nes
whet her a screening test for an asynptomatic patient is justified.
(Guzelian Decl. at § 7.) This analysis requires: (1) determ ning
whet her a screening test is capable of detecting the disease in
question (the "target condition") early enough to inprove the
patient's clinical outcome (CGuzelian Decl. § 6; Herzstein Decl. 1Y
5-6), (2) determ ning whether the test is sufficiently accurate,
measured by its sensitivity and specificity, to be a useful neans
of looking for the target disease, taking into account the test's
accuracy and predictive power, (QGuzelian Decl. § 8; Herzstein Decl.
19 5, 7), and (3) determning the likelihood that the test under
consideration will find what she is looking for in the person or
group bei ng screened (Quzelian Decl. 1Y 9-11; Herzstein Decl. 11 5,
8). In addition, the physician nust consider the individual
patient's health status before prescribing screening tests for a
perceived risk of future disease. (Herzstein Decl. at § 9.)

Def endants point to several deficienciesin Dr. Sherman's

3 “The nmet hodol ogy for making this determ nati on has now

been set forth in a nunber of w dely recognized and authoritative
sources, including the Report of the U S. Preventive Services
Task Force, GQuide to Cinical Preventive Services (1989) and the
criteria issued by the U S. Agency for Toxic Substances and

Di sease Registry (ATSDR) to determ ne the propriety of nedica
nmonitoring under CERCLA.” Defs.’” Mdt. In Limne to Exclude Dr.
Sherman's Medi cal Monitoring Opinion, filed Cctober 2, 1995
before the related residential trial, at 9.

18



met hodol ogy i n fornul ati ng her opi nion that an extensive battery of
periodic screening tests is required.* Such deficiencies include
the foll ow ng:

1. Dr. Sherman proposes tests that have no known
medi cal benefit in the treatnent of any condition and there is no
recogni zed nedi cal purpose in perform ng such tests on asynptonmatic
persons. (CGuzelian Dec. at § 14; Herzstein Dec. at | 12);

2. Dr. Sherman has not considered or analyzed the
accuracy of the tests. In this regard, she has failed to
appreci ate or apply in substance the concepts of “sensitivity” and
“specificity.” Thus, she failed to determ ne whether any of the
conponents of her protocol are likely to be accurate in detecting
the conditions she believes may be caused by Plaintiff's exposure.
(Guzelian Dec. at § 14; Herzstein Dec. at § 13); and

3. Dr. Sherman has not consi dered t he preval ence of the
target diseases. This renders her nethodol ogy unreliable, since

she is without the capability of conparing the risks and benefits

4 Aside fromDr. Sherman’s |ack of scientific nethodol ogy

is Defendants’ contention that Dr. Shernman's nedical nonitoring
opinion relies on a factual assunption that Plaintiffs were
exposed to dioxins and furans, as well as PCBs. Because this
Court already determned that all testinony, evidence, and
statements to the jury concerning dioxins and furans and the

all eged health effects of those substances shoul d be excl uded,
Def endant s convincingly argue that Dr. Sherman’s opi ni on does not
“fit” the issues to be tried, since Plaintiffs wll be unable to
prove at trial that they were in fact exposed to the substances
to which Dr. Sherman assuned they had been exposed. See Joi ner
v. Ceneral Elec. Co., 864 F. Supp. 1310 (N.D. Ga. 1994), rev'd,
78 F.3d 524 (11th Gr. 1996), rev'd, 522 U S. 136 (1997).
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of nonitoring in the manner that any reliable nedical nethodol ogy
requires. (Quzelian Dec. at § 14; Herzstein Dec. at § 13.)

Furthernore, the applicablereliability factors of a Rule
702 anal ysis point strongly to the inadm ssibility of Dr. Sherman's
nmoni toring opinion. For exanple, as stated above, by prescribing
numer ous screening tests wthout considering the information that
is critical to an assessnent of their necessity, Dr. Sherman’s
approach creates a great potential for error in the screening
process. In addition, Dr. Sherman’s nedi cal nonitoring approach is
scientifically unsound and not accepted by the nedical comunity.
Finally, Dr. Sherman’s “sonmewhat dubi ous expertise,” Paoli Il at
765, when viewed in conjunction with the fundanental nethodol ogi cal
flaws discussed above, favors ruling her nonitoring opinion
i nadm ssi bl e under Rule 702.°

In Paoli Il, the Third Grcuit Court of Appeals held that
this Court “abused its discretion in relying purely on Dr.
Sherman’s failure to understand certain ternms in excluding her
testinony on nedical nonitoring as unreliable.” Paoli Il, 35 F. 3d

at 790. However, Defendants have now pointed to evidence in the

° Anot her i ndependent basis for excluding Dr. Sherman’s
nmedi cal nonitoring opinion is that Plaintiffs may recover only
for special nonitoring tests nmade necessary by their alleged
exposure to PCBs; however, nmany of the tests in Dr. Sherman’s
nmonitoring protocol are procedures that she would recomrend for
any person, regardl ess of alleged chem cal exposure. Oher tests
Dr. Sherman would prescribe only if a plaintiff develops certain
synptons in the future, but she cannot say that it is probable
that any plaintiff in fact wll ever devel op such synptons.
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record that shows an analysis of specificity and sensitivity is
necessary before concluding that particular screening tests are

needed. See Kunmho Tire Co. v. Carm chael, us _ , 119 s . C.

1167, 1176 (1999) (“The objective of [Daubert’s gatekeeping]
requirenent is to ensure the reliability and rel evancy of expert
testinony. It is to nmake certain that an expert, whether basing
t esti nony upon prof essi onal studi es or personal experience, enpl oys
in the courtroom the sane level of intellectual rigor that
characterizes the practice of an expert in the relevant field.”).
I n addi ti on, Defendants have shown, inter alia, howDr. Sherman has
“failed to analyze specificity and sensitivity in substance.”
Paoli Il, 35 F.3d at 790. Based on the above, this Court wll deny
Plaintiffs' notionwth respect to Dr. Sherman’ s nedi cal nonitoring
opi ni on.

VI1. DR__NSBET'S OPI NIl ON

The parties, for the nost part, do not dispute that Dr.
Ni sbet’ s opi nions in the worker cases do not materially differ from
his opinions in the residential cases and that the Third Grcuit’s
reversal of the exclusion of the vast majority of his testinony in
the residential cases conpel that he be permtted to testify,
subject to the sane paraneters, in the workers' cases. See Paoli
Il, 35 F.3d at 774, 779. Here, it is appropriate for this Court to

reconsider its Order excluding Dr. N sbet’s opinion in these cases

to conformto the holdings of Paoli Il. Thus, only Dr. Nisbet’s
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opinions as to his “recalculation of AML lab tests and . . . his
back cal cul ati ons based on the Eco Logic data” remai n i nadm ssi bl e.
Id. at 778.

Based on t he above, Plaintiffs’ Mot i on for
Reconsi deration of this Court’s 1992 Order excluding the testinony
of Drs. Sherman and Nisbet in these cases is granted in part and

denied in part. An appropriate Order will follow

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: PACLI RAI LROAD YARD MASTER FI LE
PCB LI TI GATI ON ; NO 86-2229

TH' S DOCUMENT RELATES TO

Narci se v. SEPTA, et al. No. 87-1190

WIlliams v. SEPTA, et al. : No. 87-1258
St anbach v. SEPTA, et al. : No. 87-3227
ORDER

AND NOW this 7th day of March, 2000, upon consi deration
of Plaintiffs’ Mtion for Reconsideration of this Court’s 1992
Order excluding the testinony of Drs. Sherman and Nisbet in the
above-captioned matter, and all responses thereto, it is hereby
ORDERED t hat :

1. Plaintiffs’ Mtion for Reconsideration regarding Dr.
Sherman’ s personal injury opinions is DEN ED,

2. Plaintiffs’ Mtion for Reconsiderationregarding Dr.
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Sherman’s nedi cal nonitoring opinion is DEN ED;, and

3. Plaintiffs’ Mtionfor Reconsideration regarding Dr.
Ni sbet’s expert testinony is CGRANTED with respect to the vast
majority of Dr. N sbet’s expert testinony and DENIED only as to his

recal cul ati on of American Medical Laboratory (AM.) tests and his

back cal cul ati ons based on the Eco Logi c data.

BY THE COURT:

ROBERT F. KELLY, J.
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