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This case pits N ssan Motor Acceptance Corporation
("NVAC') against a putative class of autonobile | essees. At
issue is the early termi nation provision in the standard NVAC
| ease and the practices that acconpany its inplenentation.
Before us nowis NVMAC s notion to dismss the conplaint under

Fed. R Gv. P. 12(b)(6).

| . Background

A. Facts and Plaintiffs' Alleqgations

The plaintiffs®, Brian MIler and M chael and M chelle
Rose, each entered into a cl osed-end autonobile | ease agreenent
with NMAC. Mller's lease, for a 1997 N ssan Altinma, was
execut ed on Decenber 26, 1996 and was a closed-end thirty-six
nonth | ease to termnate in Decenber, 1999. The Roses' |ease, for

a 1996 Nissan Altim, was executed on March 25, 1996 and was a

'As noted above, this is a putative class action. The
plaintiffs allege that the | eases they signed were materially
simlar to those entered into by other |essees. The issues raised
by the instant notion to dism ss, however, do not require us to
inquire further into the nature or validity of the class
al | egati ons.



closed-end thirty-nine nonth ease with a term nation date of
June, 1999.

Both MIler and the Roses sought to termnate their
| eases before the contractual termnation date. In March, 1999
M1l er asked NVAC for the anount that woul d be due were he to
termnate his | ease early, and NMAC i nfornmed himthat the charge
woul d be $3,064.81, a figure that would be valid, NVAC reported,
until March 19, 1999.°2 On March 22, 1999 the Roses turned in
their |leased car as part of a trade in for a new one. N ne days
later, NMAC billed the Roses for an early termnation liability
of $654. 69.

Since the contract’s terns are at the heart of this
case, we reproduce the early term nation clause of the |eases in
question® in full:

18. Early Termnation Liability: At any tine

after 12 nonthly paynents have been paid, |

[the | essee] may term nate this | ease on the

due date of a nonthly | ease paynent if this

| ease is not in default as disclosed in

par agraph 194 and | have given you [ NMAC] 30
days witten notice. Except as otherw se

’Evidently, Mller did not in fact incur this charge at
the time, although since the filing of the Conplaint he evidently
has termnated his | ease early and incurred such a charge. See
Pl."s Brief in Qop'n to Def.'"s Mot. to Dismss at 3 n. 1.

Plaintiffs aver, and NMAC does not dispute, that the
clauses are identical as part of the standard |ease. Since the
quality of the photocopies of the | ease attached to the Conpl ai nt
prevents our verifying this in full, we will for this discussion
take plaintiffs at their word.

‘Par agr aph 19 details the circunmstances defining
"defaul t".



provi ded in paragraph 22° if | terminate
early, in addition to the ambunts i ndicated
initenms a through d of paragraph 17°% | nust
pay you an Early Term nati on Charge which is
determned as follows: First, all nonthly

| ease paynents, which under the ternms of this
| ease, are not yet due and the residual val ue
of the Vehicle are discounted to present

val ue by the Constant Yield Method at the
rate inplicit in this |lease (the "Adjusted
Lease Bal ance"). This anobunt is then reduced
by the Realized Value (and insurance | oss
proceeds) which you receive for the Vehicle.
The bal ance due you is the Early Term nation
Charge which | will pay to you inmediately.

If there is an excess, however, you will not
refund it to ne.

The Realized Value will be determ ned in one
of the follow ng ways:

a. You and | may enter into a witten
agreement as to the Vehicle's val ue;

b. Wthin 10 days after | return the Vehicle,
| nmay obtain at ny expense, from an

i ndependent third party agreeable to both of
us, a professional appraisal of the whol esale
val ue of the Vehicle, which could be realized
at sale at the end of the | ease term or

c. If the Realized Value isn't determ ned
under (a) or (b), then you will attenpt to
determ ne the Realized Value in a
comrercial ly reasonabl e nanner i n accordance
wi th accepted practices in the autonobile

char ges,

and ot her char ges;

*Par agr aph 22 provides for the circunstance where the
vehicle is lost through theft or destruction and NMAC accepts an
i nsurance settl enent.

®Paragraph 17 is entitled "termination liability", and
states that upon the contractual term nation the foll ow
are due to NMAC. (1) a "disposition fee" of the |esser of $250 or
two nonthly paynents; (2) all past due nonthly paynents,

ng suns

| at e

(3) any anounts due from excess wear

and tear as defined in paragraph 16 of the agreenent; (4) any

excess m | eage charge at |ease nmaturity, or a pro-rated excess
m | eage charge for the period the | ease was in effect.

17 al so states that for an early term nation,

Par agr aph

an additional fee

woul d be due as defined in paragraph 18, which is quoted in the
t ext above.



i ndustry for determning the value of used
vehi cl es.

If you terminate this | ease because | amin

default under paragraph 19, in addition to

the Early Term nation Charge discl osed above,

| nmust pay your costs of repossessing,

storing and transporting the Vehicle as well

as your costs of collection, including your

court costs and your reasonabl e attorneys'

fees to the extent permtted by applicable

state law. Defaults of this |ease are

speci fied bel ow. ’

The plaintiffs base a nunber of clains on the early
term nation clause and other actions associated with early
termnation. Both sets of plaintiffs allege they did not or
coul d not understand the |lease’s fornmula by which the "adjusted
| ease bal ance", "rate inplicit in the |ease", or early
term nation charge were cal cul ated, and claimthat NMAC did not
expl ain such formulae either in the | ease or el sewhere. Further,
plaintiffs allege, the early term nation charge is
i nconprehensi ble to the consuner, and the | ease does not clearly
and conspi cuously disclose the early termnation fornula as the
| aw requires, specifically the Consuner Leasing Act and Federal

Reserve Regul ation M pronul gated thereunder.

'Since the plaintiffs attached copies of the |ease
agreenments to their conplaint, we are free to consider them see
Pension Ben. Guar. Corp. v. Wiite Consol. Ind., 998 F.2d 1192,
1196 (3d GCir. 1993) ("To decide a notion to dismss, courts
generally consider only the allegations contained in the
conpl ai nt, exhibits attached to the conplaint and matters of
public record."). Mreover, "[wWhere there is a disparity
between a witten instrunent annexed to a pl eadi ng and an
all egation in the pleading based thereon, the witten instrunent
will control."” ALA, Inc. v. CCAIR 1Inc., 29 F.3d 855, 859 n.8 (3d
Cr. 1994).




Moreover, with respect to the early term nation charge
actual ly assessed, the Roses allege that NVMAC did not use the
contractual fornmula in calculating their term nation charge, but
rather sonme other fornula. The Roses also claimthat their early
term nation charge reflects charges through the next nonthly
anni versary of the | ease, and that such a charge is not

"reasonabl e" under 15 U S.C. § 1667b(b).

B. Procedural History

On Novenber 8, 1999, the parties entered into a
stipulation to dismss without prejudice certain portions of the
conpl ai nt pendi ng resolution of a separate case involving simlar
i ssues in our Court of Appeals. Specifically, the stipulation
states that the plaintiffs' clains, alleged as a group in the
sole count in the Conplaint, fall into two categories: first,
clainms that NMAC s disclosures with respect to early term nation
charges were not in conpliance with Regul ation M? and, second,
the clains that the early termnation fornmula violates 15 U. S. C
§ 1667b(b)°. The parties stipulated that because the first set
of clainms was the subject of Judge Shapiro's decision in

Appl ebaum v. Ni ssan Mtor Acceptance Corp., No. 97-7256, 1999 W

236601 (E.D. Pa., April 21, 1999), which is currently on

8Speci fical |y, paragraphs 38A, 38B, and 38C of the
Conpl ai nt .

°Speci fical |y, paragraphs 38D and 38E of the Conpl aint.
5



|1O

appeal =, the first set of clains were dism ssed w thout

prejudi ce subject to their reassertion follow ng the Court of
Appeal s’ s decision in Appl ebaum

By the terns of this stipulation, then, the renaining
clains before us are that: (1) the early term nation charge is
unr easonabl e because it is assessed to the next nonthly
anni versary of the |ease, and therefore charges consuners for the
use of the vehicle that the consuner does not enjoy; ' and (2)
NVAC uses a non-di scl osed or unauthorized fornmula to conpute

early term nation charges.

C. NMAC s Mbtion to Dismss

NMAC filed the instant notion to dism ss under Fed. R
Cv. P. 12(b)(6), making essentially two argunents with respect
to the early termination liability.* First, NVAC argues that 15
U S.C 8 1667b(b) -- and consequently its "reasonabl eness”
requi rement -- does not apply to conditions a | essor attaches to

early termnation, as distinguished fromthe early term nation

Judge Shapiro had granted NVAC summary judgnent on
these clains. The appellate case nunber is 99-1373, and oral
argunent was held on January 11, 2000 before Chief Judge Becker
and Judges Alito and Barry.

“For convenience, we will refer to this alleged
addi ti onal charge as the "overcharge".

The notion to disnmiss does not present any arguments
specifically directed at paragraph 38E of the Conpl aint, which
contains the allegation that NMAC in fact used an unauthorized or
non-di scl osed fornmula to calculate the early term nation charge.
Since the meaning of this omssion is disputed, we will discuss
this nore bel ow.



13 Second,

charge itself, which is addressed by that section.
NVAC argues that even if "reasonabl eness” does apply, the early

term nation provisions are in fact reasonabl e under 8§ 1667b(b).

1. Analysis"
A Application of 8 1667b(b)

The first question here is whether the reasonabl eness
requirement of 15 U.S.C. 8§ 1667b(b) applies to the all eged
"overcharge" that occurs because the early term nation charge is
cal cul ated as of the nonthly anniversary of the |ease, rather
than the actual date on which the vehicle is returned. 15 U S.C.
§ 1667b(b) states:

(b) Penalties and charges for delinquency,
default, or early term nation

Penal ties or other charges for
del i nquency, default, or early term nation
maybe specified in the | ease but only at an
anmount which is reasonable in the |ight of
the antici pated or actual harm caused by the
del i nquency, default, or early term nation,
the difficulties of proof of |oss, and the
i nconveni ence or nonfeasibility of otherw se
obt ai ni ng an adequat e renedy.

3On the other hand, NVAC argues that 15 U.S.C. §
1667a(11), regardi ng disclosure, does apply to the early
term nation provision and NVAC s | ease neets the requirenments of
t hat secti on.

“When considering a notion to dismiss a conplaint for
failure to state a claimunder Fed. R Cv. P. 12(b)(6), we mnust
"accept as true the facts alleged in the conplaint and all
reasonabl e i nferences that can be drawn fromthem D sm ssal
under Rule 12(b)(6) . . . is limted to those instances where it
is certain that no relief could be granted under any set of facts
that could be proved,” Markowitz v. Northeast Land Co., 906 F.2d
100, 103 (3d Cir. 1990), see also HJ. Inc. v. Northwestern Bel
Tel. Co., 492 U S. 229, 249-50 (1989).

v




NVAC argues that this | anguage does not apply to the
al | eged overcharge® because, as alleged, the "overcharge" cones
fromthe regular nonthly paynents rather than fromany early
termnation charge. That is, if a vehicle is turned in before
the nonthly anniversary date, the paynent for the | ease between
the turn-in date and the nonthly anniversary has al ready been
made as part of nost recent nonthly paynent the consunmer nade.
Definitionally, then, 8 1667b(b), which refers to "charges" for
"early termnation”, cannot in NVAC s view apply to the
al l egations here, where the question of the timng of vehicle
turn-in is a condition of the | ease, not a charge.

We find that on the | anguage of the statute the all eged
"overcharge" does not fall within the anbit of 8§ 1667b(b). As the
first step in construing a statute, we |l ook to the | anguage of

the provision in question, see Muirphy v. Dalton, 81 F.3d 343, 350

(3d Gr. 1996). As quoted above, 8§ 1667b(b) requires that a
"charge" for early termnation nust be reasonable. As the facts
all eged in the conplaint show, in assessing whether to term nate
a |lease early, a consuner may obtain fromthe | essor a dollar
figure that nmust be paid if the lease is to be so terminated. *
Under the plain | anguage of the statute, this figure nust be the

"charge" contenplated. Undoubtedly, there are other inplicit

“Or, alternately, to the practice of calculating the
early termnation charge fromthe nonthly anniversary rather than
fromthe date of vehicle turn in.

¥I'n particular, plaintiff Mller was told he woul d
have to pay $3, 064.81



costs associated with an early term nation, one of which being
that to the extent the consunmer turns in the vehicle before the
nmont hl'y anni versary, the consuner | oses the use of the vehicle
for some days of the nonth that have already been "paid for" in
advance. However, this cost sinply is not part of the "charge"
the lessor levies as a result of the |l essee's decision to
terminate the lease. It is a sumalready paid under the terns
of the | ease as a condition of the lease. |f that sum were not
already paid, in fact, the consuner would be in "default" as
defined by paragraph 19(a) of the |ease, and consequently woul d
not even be eligible for early term nation as the | anguage of
par agraph 18 quoted above shows. Sinply because paynent of the
nmont hly | ease fee was an ongoi ng condition of the |ease does not

make it part of the early termination charge. *®

YPlaintiffs argue that the question of whether the
al | eged overcharge falls under the reasonabl eness provision is a
guestion of fact for the jury in that irrespective of howit is
characteri zed, the alleged overcharge is still noney out of the
consuners' pocket. Therefore, they claim it is a question of
fact as to whether the alleged overcharge is indeed part of the
"early term nation charge." As outlined above, we disagree: this
is a question of what 8 1667b(b)'s | anguage enconpasses, and we
find it does not cover the overcharge alleged here. Simlarly,
"[1]f a witten contract is clear and unambi guous, then the court
construes the contract as a matter of law by its contents al one,”
Western United Life Assur. Co. v. Hayden, 64 F.3d 833, 837 (3d
Cr. 1995), and so we may construe the | ease agreenent insofar as
it lays out the existence of a "charge"” in paragraph 18.

SNVAC goes on to note that the text of paragraph 18
does clearly state the conditions under which a | ease may be
term nated early, including that the |lease is term nated on the
due date of the nonthly | ease paynent after thirty days' witten
notice. Consequently, NMAC avers, paragraph 18 conmplies with 15
U S. C 8 1667a(11), which mandates that both the conditions under

(continued...)



The plaintiffs proffer a nunber of argunents in an
effort to avoid this common-sense result. First, they argue that
t he Consuner Leasing Act, and the Truth in Lending Act of which
it is a part, are neant to be given liberal construction in favor
of the consuner, and consequently the reasonabl eness provision of
8 1667b(b) ought to be applied broadly to all the costs a
consuner faces froman early termnation. It is certainly proper
to construe a renedial statute such as the Consunmer Leasing Act

in favor of the | essees, see Smith v. Fidelity Consuner D scount

Co., 898 F.2d 896, 898 (3d G r. 1990); however, such a principle
of interpretation cannot lead us to read the statutory | anguage

contrary to the text’'s clear neaning. Wen 8 1667b(b) refers to
a "charge" for "early termnation", we nust take this to nean the

addi ti onal charge to the consuner inposed as a result of the

decision to termnate early. W cannot expand this to include
the various other costs inplicit in such a decision, including
that sone portion of an already-paid | ease fee nmay be sonehow
said to be forfeited depending on the date on which the vehicle

is turned in. Thus, notwi thstanding the need to be liberal in

18(...continued)
which a | ease may be termnated early and the nmethod used for
calculating the early term nation charge nust be set out
"accurately" and "clearly and conspi cuously". W need not reach
the nerits of this disclosure question, however, as the question
at issue here is whether the application of the charge fromthe
nmont hly anni versary date is "reasonabl e", not whether the
conditions of early termnation are properly disclosed. To the
extent that NMAC nmakes this point as part of a larger statutory
interpretation argunent, we address this further bel ow

10



our interpretation, we cannot apply the 8§ 1667b(b) reasonabl eness

standard to the all eged "overcharge". *

Plaintiffs also argue that in order to avoid
application of the reasonabl eness requirenent to the all eged
overcharge we nust redefine their clains and read provisions into
the lease that are not in fact there. |In particular, plaintiffs
seemto argue that NMAC s notion to dism ss inproperly recasts
the Conplaint by using semantics to exclude the all eged
overcharge fromthe early term nation charge. They further
contend that because NMAC in practice accepts the return of
vehi cl es on dates other than the due date of the nonthly | ease
paynents, we cannot interpret the | anguage of paragraph 18 to
mean that consuners are entitled to early term nation of their
| eases only on the nonthly anniversary. True though this may be,

it does not alter our conclusion here.

'NMAC al so proffers an argunment based on the canon of
expressi o unius est exclusio alterius — that the explicit nmention
of one thing in a statute neans that Congress intended to exclude
others. In particular, NVAC points to § 1667a(11), which
requires disclosure both of the conditions under which a | ease
may be term nated early and of the amount or nethod of
cal cul ating the anmount of the early term nation charge.

Conparing 8§ 1667b(b), NVAC notes that & 1667b(b) only nentions
the early term nation charges, and not the conditions, and that
consequently Congress nust have deliberately intended to excl ude
the conditions fromthe reasonabl eness requirement of § 1667b(b).
As we find we can resolve the interpretation of § 1667b(b)

W thout reference to this canon, we need not discuss the argunent
further, see Beach v. Ocwen Fed. Bank, 118 S. C. 1408, 1412
(1998).

11



First, we do not think the distinction between the
early termnation "charge" for which the consuner is separately
billed, and the other costs inplicit in termnating the |ease
early, is semantic. To the contrary, and particularly to the
extent that the interpretation of statutes is the interpretation
of words, it is crucial. The question presented under paragraph
18 is whether the inplicit cost associated with early | ease
term nati on because of the pre-paid nonthly rental fee is
included in the "charge" for "early termnation" regulated by 8§
1667b(b), and this inquiry does not require us to engage in the
interpretation exercise that plaintiffs describe.

Mor eover, plaintiffs argue, our holding here would
effectively "eviscerate" the limtations on early termnation
liability that the Consuner Leasing Act and supporting
regul ations are intended to provide, and they offer a thought
experiment to prove their point. Wat if, plaintiffs ask, the
early termnation clause allowed term nation only on the annua
anni versary of the | ease? Under our conclusion, plaintiffs aver,
a lessee termnating the |lease early (that is, prior to the
annual anniversary) would be liable for all paynents |eading up
to the yearly anniversary and these woul d be excluded from any
"reasonabl eness” analysis. According to plaintiffs, our logic
woul d sanction a de facto forfeiture of, say, 200 days' worth of
| ease paynent under such a scenari o.

Plaintiffs’ hypothetical does not convince. For one

thing, it appears to assune that the | ease paynents thensel ves

12



woul d be nmade on an annual basis?, and, also, we note that any
such requi renment would have to be clearly disclosed to the
consuners per 8§ 1667a(11). The question this extrenme exanple
presents is therefore not before us. On the other hand, to the
extent that our decision here would exclude the "annual

anni versary" requirenment fromreasonabl eness anal ysis, we do not
find this troubling. Just because a consuner, after accurate,

cl ear and conspi cuous di sclosure of such a requirenent,
nonet hel ess entered into the | ease, such a decision would not, by
itself, put the inplicit costs associated with an early
termnation within the anbit of 8 1667b(b), a section that on its
bare | anguage clearly addresses the only additional charge |evied
for early term nation.

B. Reasonabl eness and t he
Anount of the All eged Overcharge

We have found above that the all eged overcharge
resulting fromearly termi nation of the | ease before the nonthly
due date of the | ease paynent does not fall under the
reasonabl eness requirenent of 8§ 1667b(b). W therefore need not
reach the question of whether the anount of the alleged
overcharge is in any case reasonable. In view of the parties’
extensive di scussion of this issue in their briefs, however, a

few words here may narrow this area of dispute.

Again, our holding here is that pre-paid |ease
paynents are excluded fromthe early term nation charge.

13



NVAC argues that the all eged overcharge is reasonable
for several reasons, one of which is that the inplicit cost of
the "forfeiture" of sone days' paynent on the |lease is a very
small amount. By way of illustration, it chooses the Roses'
| ease. The nonthly due date on that | ease was the twenty-fifth,
and the Roses turned in their vehicle on the twenty-second. Wth
a nmonthly | ease paynment of $237.87, the inplicit cost for the
t hree days between the date of turn-in and the nonthly due date
of the payment was $25.49. NVAC notes that this is 0.27% of the
total |ease payments that were due over the life of the |ease?,
and we note that the three days' |ease is about 3.9% of the
$654. 69 early term nation charge that apparently was assessed to
the Roses. Plaintiffs counter that scal e ought not influence our
deci si on, because class actions, such as this case, are designed
to offer redress for classes of individuals each of whom have but
a small | oss.

Al t hough we need not reach the nerits of these
argunents, we wish to point out that the alleged overcharge may
not be even so | arge as NMAC has posited. Plaintiffs argue that
in a situation where a car is turned in before the due date of
the nonthly | ease paynent, NMAC gains a wndfall in the sense
that the | ease paynent for the days between the turn-in and the

nont hl y due date have al ready been nmade, but the consuner does

“Thus, clainms NVAC, to the extent that this is indeed
an extra charge, its small scale as conpared to the contract
price prevents it from bei ng consi dered "unreasonabl e".

14



not have the use of the car for those days. Thus, say the
plaintiffs, the "forfeited" | ease paynent for those days is a
"classic contract penalty", and because it is penal, it cannot be
reasonable. However, it appears to us that these anal yses of the
"forfeited" | ease paynents m ss a connection with the early

term nati on charge.

Under the | anguage of paragraph 18, the first step in
the calculation of the early termnation charge is: "First, al
nont hly | ease paynents, which under the ternms of this | ease, are
not yet due . . . are discounted to present value." Thus, the
early termnation charge itself is a function of |ease paynents
for the period of the | ease when the consuner does not have the
use of the car. Assuming that the vehicle is turned in on the
nont hly anni versary date, then, the early term nation charge
i nvol ves a di scounted paynent for each and every day fromthat
point until the contracted end of the | ease, despite the reality
that the consunmer will not have the vehicle for those days.

Stated this way, it is |less clear exactly what the
"overcharge" is here, since the consuner nust pay for all the
days fromthe date of vehicle turn-in to the end of the |ease. ?
The only noney difference to the consumer is that the paynent for

t he days between vehicle turn-in and the nonthly due date are not

*To be specific, even if the lessor were to refund the
prepai d | ease paynents for the days between vehicle turn-in and
the nonthly due date, the | essor would then imediately turn
around and take that noney back under the |logic of the early
term nati on agreenent.

15



di scounted, and thus the "overcharge"” to the consuner, if any,
woul d seemto be restricted to the anmount of the discount, an
anount necessarily a small fraction of the actual |ease paynents
for those days, since the discounting period would at the nost be
one nonth. As an illustration, to return to the exanple of the
Roses' term nation di scussed above, the anpbunt that they
"forfeited" was not $25.84, but rather the value of the discount
fromthe 25th to the 22nd on that $25.84.

As noted above, we do not pass on the reasonabl eness of
such a charge, nor, for that matter, on the reasonabl eness of the
very formula of the early term nation charge expressed in
paragraph 18. W hasten to add that the conceptual simlarity we
have descri bed between the "forfeited" |ease paynents and the
early term nation charge does not affect our holding that the
"charge" for "early termnation"” referred to in 8 1667b(b)
conprises only the separate and distinct sumowed to the | essor
as a result of the decision to termnate the | ease early, and
does not include any of the inplicit costs, including the
"forfeited" |ease paynents.

C. Plaintiff's C ai ms Regarding
the Use of an Unauthorized Fornul a

As nentioned at the outset, after the parties
stipulation to dism ss certain of the allegations w thout
prejudi ce, two paragraphs of the sole count of the Conplaint were
still before us: paragraph 38D, claimng that the early

term nation charge i s unreasonabl e because it is assessed to the

16



next nonthly anniversary of the | ease, and therefore charges
consuners for the use of the vehicle that the consunmer does not
enj oy, and paragraph 38E, claimng that NMAC uses a non-di scl osed
or unauthorized fornula to conpute early term nation charges.

Plaintiffs note that NMAC s notion to dism ss
explicitly addressed only the all egations of paragraph 38D, and
fails to respond to those made in paragraph 38E. NMAC responds
that it understood that paragraph 38E "nust be referring to the
i ssue addressed in NVAC s notion", nanmely the inplicit charge for
t he days between the vehicle turn-in and the nonthly paynent due
date. Reply Br. of Def. in Supp. of Def.'s Mot. to Dismss at 1
n.1. If this allegation refers to sonmething el se, NVAC cont ends
that "it is inpossible for defendant to respond to a two-1line
conclusory avernent." 1d.

We do not agree that the allegations in paragraph 38E
must necessarily be associated with the other clainms that we have
addressed heretofore. |Indeed, the use of a different fornula
than that disclosed is a violation of the Consuner Leasing Act
even if the different fornmula acts to the advantage of the

consunmer, see, e.d., Channell v. Cticorp Nat'l Servs., Inc., 89

F.3d 379, 383 (7th Gr. 1996). The question of what fornula was
in fact used to calculate the early term nation charges is
distinct fromthe question of reasonabl eness, and thus the claim
that NMAC used a different fornula is separate fromthe other

al l egations addressed in the notion to dismss. On the basis of

17



the instant notion, then, we cannot dismss the clains plaintiffs

made i n paragraph 38E of the Conplaint.

[11. Conclusion

W find that the 15 U . S.C. § 1667b(b) and its
reasonabl eness requi rement do not apply to the inplicit cost to
the consuner in "forfeited" |ease paynents created when a vehicle
is turned in prior to the nonthly paynent due date, and we
therefore will dismss the clainms in paragraph 38D of the
Conplaint. Defendant's notion to dismss did not, however, reach
the clainms in paragraph 38E of the Conplaint, and so these wl|l

for now remain. An appropriate Order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRI AN M LLER et al. : ClVIL ACTI ON
V.

NI SSAN MOTOR ACCEPTANCE :
CORPORATI ON : NO 99-4953

ORDER

AND NOW this 15th day of February, 2000, upon
consi deration of defendant's notion to dism ss under Fed. R Cv.
P. 12(b)(6), and plaintiffs' response thereto, and defendant's
reply thereto, and for the reasons stated in the acconpanying
Menmorandum it is hereby ORDERED that:

1. Defendant's notion to dismss is GRANTED I N PART and
DENI ED I N PART; and

2. Plaintiffs' clains in paragraph 38D of the Conpl ai nt
are DI SM SSED W TH PREJUDI CE.

BY THE COURT:

Stewart Dal zel |, J.
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