IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AUDI O VI DEO CENTER, | NC. : ClVIL ACTI ON
V. :
FI RST UNI ON NAT' L BANK, et al. ; NO 99-4222
MVEMORANDUM
Bartle, J. February , 2000

Plaintiff Audio Video Center (“Audio Video”) brings
this diversity action against defendants First Union National
Bank and NOVA I nformation Systens (collectively “defendants”)
al l eging breach of contract, fraud, violation of civil rights,
and other state law clains. Before the court is defendants'
notion to conpel arbitration and to dism ss Counts V (intentiona
interference with contractual relations) and VI (deprivation of
civil rights) of plaintiff's first anmended conpl aint.

Arbitration is a matter of contract. It is for the
court, and not the arbitrator, to decide if the parties agreed to

arbitrate the clains in dispute. AT&T Tech., Inc. v.

Conmuni cations Wirkers, 475 U. S. 643, 648 (1986) (citations

omtted); Par-Knit MIIls, Inc. v. Stockbridge Fabrics Co., 636

F.2d 51, 54 (3d Gr. 1980). Under the Federal Arbitration Act,
"if the making of the arbitration agreenent or the failure,
neglect, or refusal to performthe same be in issue, the court
shal |l proceed summarily to the trial thereof.” 9 U S C 8§ 4. O

course, if there is no genuine issue of material fact, giving the



non-novi ng party "the benefit of all reasonabl e doubts and
i nferences that may arise,” the court nmay decide the issue of

arbitrability without a trial. Par-Knit MIls, 636 F.2d at 54.

In support of their notion to conpel arbitration,
defendants rely on the witten contract between the parties,
which adm ttedly contains an arbitration clause. Audio Video
argues in opposition that the contract is the product of fraud in
t he execution which vitiates the arbitration provision

In Prima Paint Corp. v. Flood & Conklin Mg. Co., 388

U S 395 (1967), the Suprene Court had before it the question
whether it was the arbitrator or the court that should decide if
the plaintiff had been induced by fraud to enter into a contract
containing an arbitration clause. The Suprene Court held that
the role of the courts was a limted one:

If the claimis fraud in the inducenent of

the arbitration clause itself - an issue

whi ch goes to the "making" of the agreenent

to arbitrate - the federal court may proceed

to adjudicate it. But the statutory |anguage

does not permt the federal court to consider

clains of fraud in the inducenent of the

contract generally.

ld. at 403-04.

Thus, where fraud in the inducenent is at issue, we
must defer to the arbitrator except where the alleged fraud was
directed specifically to the arbitration clause itself, rather
than generally to the contract of which the arbitration clause is
nmerely a part. Wen it is alleged that the object of the fraud

is the arbitration clause, the court will decide the issue



because it goes to the heart of whether the parties agreed to
arbitrate.

The Suprene Court in Prinma Paint, however, did not

speak on the question whether the court's role is simlarly
[imted where the fraud is in connection with the execution of
the contract. "'[F]Jraud in the execution' arises when a party
executes an agreenent 'w th neither know edge nor reasonabl e
opportunity to obtain know edge of its character or its essentia

ternms.'” Connors v. Fawn Mning Corp., 30 F.3d 483, 490 (3d Gr.

1994) (quoting Southwest Admin'rs, Inc. v. Rozay's Transfer, 791

F.2d 769, 774 (9th G r. 1986) (other citations and internal
gquotation marks omtted)). The law traditionally has

di sti ngui shed between fraud in the inducenent which makes a
contract voidable and fraud in the execution of the contract

whi ch negates its very existence. |If no contract is nmade, there
of course can be no contract to arbitrate. The question of

whet her the parties nade a contract to arbitrate is for the court
to determ ne. Consequently, when a party contends that fraud in
t he execution of the contract occurred, the court nust consider
the circunstances surroundi ng the nmaki ng of the putative contract

as a whole and not sinply the arbitration provision. Cancanon V.

Smth Barney, Harris, Upham & Co., 805 F.2d 998, 999-1000 (11th

Cr. 1986); Dougherty v. M eczkowski, 661 F. Supp. 267, 274-75

(D. Del. 1987); see also, Par-Knit MIls, 636 F.2d at 54-55.

In order to be able to resol ve whether the parties here

made a contract, we directed the parties to conduct |imted
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di scovery on the issue of fraud. The evidence, taken in the
light nost favorable to Audio Video, is as follows. On July 30,
1997, Marc Kadoch (“Kadoch”), an officer and authorized agent of
Audi o Vi deo, signed an "Application for Merchant Bank Card
Services." The Application, which is the front side of a sheet

of paper folded vertically,*

I ncorporated by reference the
Mer chant Processing Agreenent ("Agreenent") in which defendants
agreed to provide Audio Video with certain services in connection
wWith credit card purchases at Audio Video's store. The Agreenent
is printed on both sides of the interior of the folded paper.
The Application contains handwitten insertions of the basic
i nformation about Audio Video and its business. It also includes
rate information? and a printed warranty provision which states
in relevant part:

Each undersi gned owner/of ficer of nerchant

represent[s] and warrant[s] that he/she has

read and understands the Merchant Processing

Agreenent, accepts and agrees to abide by all

the terns of such Merchant Processing

Agreenent, accepts and agrees to abide by all

the terns of such Merchant Processing

Agreenment (including and without |imtation,

the provisions of Section 32, enclosed herein

by reference).
The arbitration clause, which is paragraph 25 of the Agreenent,

r eads:

1. Wen folded, it is 8 ¥¥ x 11" and when open it is 17" x 11".
2. The section entitled “Rate Information” contains the
instruction, “Merchant nust initial this section.” Kardoch's
initials can be found followi ng the statenent, “lI have revi ewed
the fees and surcharges disclosed on the enclosed pricing sheet.”
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Arbitration. Any and all clainms, demands,

di sputes, or controversies of every kind or
nat ure between the parties hereto arising out
of or related to this Agreenent, as to the
exi stence, applicability, construction,
validity, interpretation, performance or non-
performance, enforcenent, operation, or
breach thereof, which is not otherw se
settled by agreenent of the parties, shall be
submtted to, determ ned and deci ded by
arbitration, held in Atlanta, Georgia in
accordance with the rules of the Anmerican
Arbitration Associ ation

Kadoch initialed the rate information and signed the
Application, incorporating the Agreenent. The parties agree,
however, that Kadoch did not read the terns on the inside, which
i ncluded the arbitration clause of the Agreenent.

Audi o Video does not assert that Kadoch's signature is

a forgery. See Gegory v. Interstate/Johnson Lane Corp., NO 98-

1840, 1999 W. 674765, at *9 (4th Cr. Aug. 31, 1999). On the
contrary, it concedes that Kadoch know ngly signed and initialed
t he docunent on the front. Kadoch's signature is |ocated
directly below the warranty provision acknow edgi ng that he "has
read and understands the Merchant Processing Agreenent and
accepts and agrees to abide by all ... [its] terns, ... including
Section 32 encl osed herein by reference.” Al though this |anguage
does not explicitly tell the reader that the Agreenent can be
found inside, a cursory inspection reveals that Section 32, a
personal guarantee, is not |ocated on the page bei ng executed.
Kadoch, an experienced busi nessman who had signed simlar
contracts in the past, sinply choose not to | ook for Section 32

or other paragraphs of the Agreenent. Kadoch admts that Charles
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Ernst, the defendants' representative, did not prevent himfrom
pi cking up the Agreenent, opening it, and reading the entire
contract. Instead, Kadoch “just signed it.” Plaintiff's claim
t hat Kadoch felt rushed by Ernst and signed the Agreenent in
haste does not create fraud with respect to the execution of the
Agreement or its arbitration clause, especially in light of the
fact that Kadoch could have exam ned the ternms and conditions of
the Agreenent if he had chosen to do so. In sum the record is
devoi d of evidence that defendants made any nateri al

m srepresentation or engaged in any acts of deceit wth respect
to the contract in general or the arbitration clause in
particul ar.

Section 4 of the Federal Arbitration Act allows for a
jury trial to determ ne the existence of fraud if the nmaking of
the arbitration agreenent “be in issue” and if the “party in
default” requests one. 9 U S C 8 4. In this case, no genuine
issue of material fact exists. No reasonable juror could find
t hat defendants commtted fraud in the execution of the instant
contract. Thus, we have no need to conduct a jury trial on this
issue. We hold, as a matter of |aw, that neither the Agreenent
nor the arbitration clause was the subject of fraud in the
execution and that therefore the arbitration provision in the
Agreement is valid.

Def endants al so nove to dismss plaintiff's clains of
intentional interference with contractual relations (Count V) and

deprivation of civil rights under 42 U S.C. § 1981 (Count VI) for
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failure to state clainms upon which relief can be granted. Audio
Video, inits first anended conplaint, clearly ties these two
clains to the alleged breach of contract. These clains, along
with the remainder of plaintiff's causes of action, fall within
the scope of the Agreenent's broad arbitration clause and are for

the arbitrator to resol ve. See Seus v. John Nuveen & Co., Inc.,

146 F.3d 175, 182-83 (3d Cir. 1998); see generally AT&T Tech.,

475 U. S. at 649-51.

Accordi ngly, defendants' notion to conpel arbitration
will be granted as to all clains, and defendants' notion to
dismss Counts V and VI will be denied. We will stay this action
pending arbitration of plaintiff's clainms in accordance with the

terns of the Agreenent. See 9 U S.C. § 3.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

AUDI O VI DEO CENTER, | NC. : ClVIL ACTI ON
V. :
FI RST UNI ON NAT' L BANK, et al. ; NO 99-4222
ORDER
AND NOW this day of February, 2000, for the

reasons set forth in the acconpanyi ng Menorandum it is hereby
ORDERED t hat :

(1) the notion of defendants to conpel arbitration is
GRANTED. The parties are directed to proceed to arbitration in
accordance with the ternms of their July 30, 1997 Agreenent;

(2) the notion of defendants to dism ss Counts V and
VI of plaintiff's first anended conplaint is DEN ED; and

(3) this action is STAYED pendi ng conpletion of the
arbitration

BY THE COURT:




