IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER P., a Student in the ; ClVIL ACTI ON
Upper Merion School District, by and

t hrough his Parents and Next Friends,

RI CHARD P. AND LI NDA P

V.

UPPER MERI ON AREA SCHOOL DI STRI CT : NO. 99-402
MVEMORANDUM AND ORDER

BECHTLE, J. January , 2000

Presently before the court is plaintiff Christopher P.'s, a
student in the Upper Merion School District ("Christopher P."),
by and through his Parents and Next Friends, Richard P. and Linda
P. (collectively “Plaintiffs”) notion for summary judgnment and
def endant Upper Merion Area School District’s (“School District”)
response thereto. For the reasons set forth below, said notion

wi Il be deni ed.

BACKGROUND

Christopher P. is a special education student with
disabilities who resides with his parents in Mntgonery County,
Pennsyl vania, in the Upper Merion Area School District. (PlIs.’
Mem of Law in Support of Mot. for Summ J. at 1.) Plaintiffs’
notion for summary judgnment seeks an award of attorneys' fees.
Plaintiffs contend that they obtained alternative educati onal
pl acement for Christopher P. through litigation rather than

t hrough a normal eval uation process with the School District.



(Pls." Mot. for Sunm J. at 2.)

In April 1996, Christopher P. first received special
education services and an initial Individual Education Program
("IEP") was approved by his parents. (Def.'s Mem of Law in Opp.
to Pls." Mot. for Sunmm J. (Red. Version) at 1.) Subsequent |EP
nmeetings reviewed the appropriateness of Christopher P.'s
pl acenent. (Def.'s Mem of Lawin OQpp. to Pls.' Mt. for Summ
J. (Red. Version) at Ex. A.) As aresult, nodified |EPs were
prepared. 1d.

After a June 9, 1997 I EP neeting, an | EP was prepared which
provi ded that Christopher P. would receive | earning support
services twice a week and counseling once a week at the Upper
Merion Mddle School. (Def.'s Mem of Lawin Opp. to Pls.' Mt.
for Summ J. (Red. Version) at 2-3.) The June 9, 1997 IEP had a
duration up to June 9, 1998. 1d. at 2. Christopher P.'s parents
accepted this placenent for the 1997-1998 school year. 1d. at 3.
However, in Decenber 1997, both the School District and
Plaintiffs were concerned that Christopher P. was having
substantial difficulty maintaining appropriate behavior in class.
Id. On Decenber 2, 1997, an I EP neeting was held to review
Christopher P.'s current IEP. 1d. An IEP increasing Christopher
P.'s learning support services fromtwice a week to three tines a
week was issued and accepted by Plaintiffs on the sanme date. |1d.

Al so on Decenber 2, 1997, a neeting was schedul ed for Decenber



22, 1997 so that Plaintiffs and the School District could discuss
concerns and plan for future programmng. |d. On Decenber 21,
1997, and before the Decenber 22 neeting could take place,
Plaintiffs, through counsel, demanded a special education due
process hearing pursuant to the Individuals with Disabilities
Education Act (“IDEA”), 20 U.S.C. 8§ 1401 et seq. (Pls." Mem of
Law in Support of Mot. for Summ J. at 2.) The due process

heari ng was demanded so that "an appropriate educati onal

pl acenent that address[ed]"” Christopher P.'s needs could be
determned. 1d. at Ex. 2. Plaintiffs proposed resolution in the
formof "placenent . . . in a highly structured program of small
group instruction, with a full-tinme Instructional Aide . . . ."
Id.

A speci al education due process hearing was schedul ed for
February 6, 1998. 1d. at Ex. 3. However, the due process
hearing was continued to accommbdate neetings that were held in
February and March 1998 in an effort to discuss and nodify
Chri stopher P.'s Conprehensive Eval uation Report ("CER').! (Ld.

at 2-3; Def.'s Mem of Lawin OQpp. to Pls.' Mt. for Summ J.

(Red. Version) at 7.) |In February 1998, a behavi or nodification

! A new CER for Christopher P. was conpil ed and issued by
the School District on March 18, 1998. (Def.'s Mem of Law in
Qop. to Pls.' Mot. for Sunm J. (Red. Version) at 5; Pls." Mem
of Law in Support of Mdt. for Sunm J. at 2-3.) The CER was the
result of the evaluation process that took place fromlate
Decenber 1997 through the date of the report. (Def.'s Mem of
Lawin Opp. to Pls." Mt. for Summ J. (Red. Version) at 5.)
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pl an was prepared by the School District and was accepted by
Plaintiffs. (Def.'s Mem of Lawin Opp. to Pls." Mt. for Summ
J. (Red. Version) at 4.) In March 1998, an occupational therapy
eval uati on was conducted and a second behavi or nodification plan
to be inplenented by the School District was accepted by
Plaintiffs. 1d. Thereafter, |IEP neetings were held in March and
April 1998. (Pls.' Mem of Law in Support of Mt. for Summ J.
at 3.) A new | EP was prepared and a Notice of Recommended

Assi gnnment (" NORA") was issued and approved by Plaintiffs on My
7, 1998. (ld.; Def.'s Mem of Lawin Opp. to Pls.'" Mt. for
Summ J. (Red. Version) at 5 & Ex. D.) In accepting the NORA
Plaintiffs did not request a due process hearing, pre-hearing
conference or mediation. |d.

At the conclusion of the March and April 1998 | EP neeti ngs,
the School District and Plaintiffs also agreed to explore
alternative placenents for Christopher P. outside the School
District for the 1998-1999 school year. (Pls.' Mem of Law in
Support of Mdt. for Summ J. at 3; Def.'s Mem of Lawin Qop. to
Pls." Mot. for Summ J. (Red. Version) at 5.) The School
District presented options to the Plaintiffs, including placenent
in the Upper Merion School District, placenent in another school

district or placement at an approved private school.? (Def.'s

2 " Approved" schools are those which have been approved

by the State Departnent of Education for providing special
education services. (Def.'s Mem of Lawin Opp. to Pls.' Mot.
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Mem of Lawin Qpp. to Pls.' Mt. for Summ J. (Red. Version) at
6.) Plaintiffs considered the various educational placenents,
and in May 1998, infornmed the School District that they were
considering H lltop Preparatory School ("Hlltop"), a non-
approved private school. [d. at 6 & Ex. F. On July 1, 1998,
Chri stopher P. was accepted at Hlltop. I1d. at 7 & Ex. G (On
July 7, 1998, Plaintiffs sent a |etter advising the School
District that they had determned that Hlltop was the nost
appropri ate educational facility. (ld. at 7 & Ex. E; Pls.' Mem
of Law in Support of Mdt. for Summ J. at 4.) On July 9, 1998,
an | EP neeting was held and the School District issued a Notice
of Recommended Assignnment ("NORA") for full-tinme placenent at
Hilltop. (Pls." Mem of Law in Support of Mt. for Sunm J. at
7.) Thus, all parties agreed to alternative placenent of
Chri stopher P. prior to the due process hearing which was
scheduled to be held on July 13, 1998. (Pls.' Supp. Aff. in
Support of Pls.' M. for Summ J. at Ex. 1.)

Plaintiffs contend that they achieved alternative
educati onal placenent because they were represented by counsel,
rather than through a nornmal eval uative process with the School

District. (Pls.” Mt. for Summ J. at 2.) Consequently,

for Sunmm J. (Red. Version) at 6-7.) By law, the School D strict
is required to determ ne that placenent in a | east restrictive
setting, such as placenent in a public school or an approved
private school, are inappropriate prior to considering placenent
in a non-approved private school. 1d.
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Plaintiffs assert that they are entitled to an award of

attorneys' fees.

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pl eadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |aw. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Whether a genui ne issue

of material fact is presented will be determ ned by asking if "a
reasonable jury could return a verdict for the non-noving party."”
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving

party, and where the non-noving party's evidence contradicts the

movant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMVof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

I11. DI SCUSSI ON

The i ssue before the court is whether Plaintiffs are

entitled to an award of attorneys’ fees pursuant to the | DEA.



The | DEA provides that “[i]n any action or proceedi ng brought
under this section, the court in its discretion, my award
reasonabl e attorneys’ fees as part of the cost to the parents of
a child with a disability who is the prevailing party.” 20 U S. C
8 1415(i)(3)(B)

The Third Crcuit has set forth standards to apply in

determ ning whether a party is "prevailing” in an | DEA case.

Wheeler v. Towanda Area Sch. Dist., 950 F.2d 128, 131 (3d Gr.
1991). Under the two-part test in Weeler, the court nust
determne: (1) whether the relief requested was achieved and (2)
whet her there was a causal connection between the |itigation and
obtaining relief fromthe defendant. |[d.

Wt hout analyzing the nature of the relief sought to
determ ne whether it was obtained under part one of the test, the
court concludes that there is a genuine dispute of material fact
as to whether there was a causal connection as required under
part two. |In Weeler, the court stated:

"Litigation is causally related to the relief obtained

if it was a materially contributing factor in bringing

about the events that resulted in obtaining the desired

relief . . . . Litigation can be a materia

contributing factor if it changed the |egal

rel ati onship of the parties such that defendants were

legally conpelled to grant relief.”

ld. at 132 (citation omtted). Here, Plaintiffs concede that

they "never had to venture into the | DEA Due Process appeal

process" to attain the relief sought. (Pls." Mem of Law in



Support of Mdt. for Summ J. at 9.) Based on the evidence
presented, Plaintiffs may have achi eved alternative educati onal
pl acenment as a normal part of the re-evaluation and | EP process
rat her than because they were represented by counsel. View ng
the record under the standard required, the evidence shows that
the School District's behavior appears to have renai ned const ant
at all tinmes towards Plaintiffs. A genuine issue of materi al
fact remains as Plaintiffs have failed to prove a causal
connection between the litigation and the relief obtained.
Accordingly, Plaintiffs' notion for summary judgnent will be

deni ed.

V. CONCLUSI ON

For the reasons set forth above, the court will deny
Plaintiff’s notion for summary judgnent.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER P., a Student in the ; ClVIL ACTI ON
Upper Merion School District, by and

t hrough his Parents and Next Friends,

RI CHARD P. AND LI NDA P.

V.
UPPER MERI ON AREA SCHOCOL DI STRI CT NO. 99-402
ORDER
AND NOW TO WT, this day of January, 2000, upon

consideration of plaintiff Christopher P.'s, a student in the
Upper Merion School District, by and through his Parents and Next
Friends, Richard P. and Linda P., notion for summary judgnent and
def endant Upper Merion Area School District’s response thereto,

it is hereby ORDERED that said notion is DEN ED.

LOU S C. BECHTLE, J.



