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MEMORANDUM AND ORDER

JOYNER, J. January , 2000

These cases, which were both assigned to this Court for
coordi nated and/ or consolidated pre-trial proceedings by the
Judicial Panel on Multi-District Litigation, are before us now on
notions for certification as a class action. For the reasons
which follow, plaintiffs’ certification request will be granted.

Fact ual Backgr ound

These cases arose out of the plaintiffs’ purchase of

“Accunul ator” annuity products fromthe defendant, Life USA



Hol ding, Inc. or its subsidiaries or predecessor(s). The
“Accunul ator” annuity is a two-tiered, deferred annuity?! contract
wher eby upon the deposit of the purchaser’s prem uns, a one-tine
“bonus” is paid on the anount deposited and interest is then
credited to that increased anobunt. The Accunul ator annuity has
two val ues—an Annuitization value and a Cash value and, after the
first year, the purchaser could elect to receive interest only
paynents over a five year period or defer the paynent of interest
until it was paid in a lunp sumtogether with the anmount of the
initial investnent. Contract owners who elect to wthdraw their
funds in a lunmp sumw Il receive the |ower, cash value on their
contract whereas those who choose to receive paynents over a
defined period of tine receive the higher, annuitization val ue.
By these |awsuits, the plaintiffs contend that the manner in
whi ch t he defendant marketed, pronoted and sold the Accumnul at or
annuities to themwas fraudulent in that they were not properly
advised of, inter alia, the terns and conditions governing the
manner in which their funds would earn interest, how they could

w thdraw their funds, what woul d happen in the event of

1 An “annuity” operates to provide an individual wth
fi xed, periodic paynents over a period of tine, often for life or
for a specified termof years. Paynents represent a partial
return of capital and a return of interest on the capital
investnment. See, e.d., BLACK S LAW DI CTI ONARY 90 (Si xth Ed.
1990). A “two-tier” annuity is an annuity contract with two fund
bal ances and two different credited interest rates. A higher
interest rate is credited on accunul ated sunms used to purchase an
annuity payout option, with a lower rate credited on funds
payabl e upon lunp sum surrender of the contract. B. Vokes,
JOURNAL OF | NSURANCE REGULATI ON, Unconventional Annuity Products
in the 403(b) Tax Sheltered Annuity Market (Vol. 12, No.1, Fall,
1993) .



wi thdrawal or the annuities’ true interest rate and yields. In
addition, plaintiffs charge that there were certain hidden
penal ties and/or “loads” for |unp sum w thdrawal s.

The plaintiffs in the Benevento action fall into two
categories: (1) those who, |like Drew Krapf and Esther Rosenbl um
purchased their Accurul ator annuity policies and have not, to
date, withdrawn any funds such that their principal and interest
remai ns on deposit with the defendant conmpany; and (2) those |ike
Joseph Benevento, Rita Baskin, Edward Maze and Bruce Conpai ne
who al so purchased Accumul ator annuities but elected to receive
their funds through the mninumfive-year payout period. It is
uncl ear into which category Plaintiff Cheryl DeBasio falls.
Plaintiffs claimrelief under theories of breach of contract,
negligent and fraudul ent m srepresentati on and nondi scl osure,
breach of good faith and fair dealing, negligence, unjust
enrichment and for violations of the New Jersey Consuner Fraud

Act . Plaintiffs now nove for certification as a cl ass action.



Cl ass Action Standards

The propriety of treating a civil action as a class action
is determned by Fed. R CGv.P. 23. That Rule states, in rel evant
part:

(a) Prerequisites to a Cass Action. One or nore nenbers of
a class may sue or be sued as representative parties on
behalf of all only if (1) the class is so nunerous that
joinder of all menmbers is inpracticable, (2) there are
questions of |aw or fact common to the class, (3) the clains
or defenses of the representative parties are typical of the
clains or defenses of the class, and (4) the representative
parties will fairly and adequately protect the interests of
t he cl ass.

(b) Cdass Actions Miintainable. An action may be nmaintai ned
as a class action if the prerequisites of subdivision (a)
are satisfied, and in addition:

(1) the prosecution of separate actions by or against
i ndi vi dual nmenbers of the class would create a risk of

(A) inconsistent or varying adjudications with
respect to individual nmenbers of the class which
woul d establish inconpatible standards of conduct
for the party opposing the class, or

(B) adjudications with respect to individual
menbers of the class which would as a practi cal
matter be dispositive of the interests of the

ot her nmenbers not parties to the adjudications or
substantially inpair or inpede their ability to
protect their interests; or

(2) the party opposing the class has acted or refused
to act on grounds generally applicable to the cl ass,

t hereby maki ng appropriate final injunctive relief or
correspondi ng declaratory relief wth respect to the
cl ass as a whole; or

(3) the court finds that the questions of |aw or fact

common to the menbers of the class predom nate over any
guestions affecting only individual nenbers, and that a
class action is superior to other avail able nmethods for
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the fair and efficient adjudication of the controversy.
The matters pertinent to the findings include: (A the
interest of nenbers of the class in individually
controlling the prosecution or defense of separate
actions; (B) the extent and nature of any litigation
concerning the controversy al ready comrenced by or

agai nst nenbers of the class; (c) the desirability or
undesirability of concentrating the litigation of the
clains in the particular forum (D) the difficulties
likely to be encountered in the managenent of a cl ass
action.

To obtain class certification, a plaintiff nust satisfy al
of the requirenents of Fed. R Cv.P. 23(a) and cone within one

provi sion of Rule 23(b). Georgine v. Anthem Products, Inc., 83

F.3d 610, 624 (39 cir.), aff’'d, 521 U S. 591, 117 S. C. 2231,
138 L.Ed.2d 689 (1997); Nelson v. Astra Merck, Inc., 1998 W
737982, *1 (E.D.Pa. 1998). Wiile the Rule 23(a) prerequisites

should be given a liberal rather than a restrictive construction,
the requirenents are mandatory and the failure to establish just

one bars class certification. In Re A.H Robins Conpany, 880

F.2d 709, 740 (4" Gr.), cert. denied, 493 U S 959, 110 S.Ct.
377, 107 L.Ed.2d 362 (1989); Rodger v. Electronic Data Systens
Corporation, 160 F.R D. 532, 535 (E.D.N.C. 1995). It is the

plaintiff, as the party seeking class certification, who has the
burden of proving that the class should be certified. Freednan

v. Arista Records, 137 F.R D. 225, 227 (E. D.Pa. 1991), citing

Davis v. Rommey, 490 F.2d 1360, 1366 (3¢ Cir. 1974).

The deci sion concerning class certification is commtted to
the broad discretion of the district court. Wile the Court
shoul d not consider the nmerits of the case and nust assune the

truth of the allegations contained in the conplaint, it nust



neverthel ess | ook beyond the bald allegations in the conplaint in
determ ni ng whether the requirements of Rule 23 have been
satisfied. Medicare Beneficiaries Defense Fund v. Enpire Bl ue

Cross/Blue Shield, 938 F. Supp. 1131, 1139 (E. D.Pa. 1996); WP. v.

Poritz, 931 F.Supp. 1187, 1192 (D.N. J. 1996), rev’'d on other
grounds, 119 F.3d 1077 (3¢ Cir. 1997); Arenson v. Witehal

Conval escent and Nursing Honme, Inc., 164 F.R D. 659, 661
(N.D.1l'l. 1996); Curley v. Cunberland Farns Dairy, Inc., 728

F. Supp. 1123, 1128 (D.N. J. 1989). See Also: Eisen v. Carlisle &
Jacqueline, 417 U. S. 156, 177-178, 94 S.Ct. 2140, 2152-2153, 40

L. Ed.2d 732 (1974). Courts may thus approve class actions only
after a rigorous analysis ensuring conpliance with Rule 23.

Snider v. Upjohn Co., 115 F.R D. 536, 538 (E. D.Pa. 1987), citing

Ceneral Tel ephone Co. v. Falcon, 457 U S. 147, 161, 102 S. C.
2364, 2372, 72 L.Ed.2d 740 (1982); Gick v. E.F. Hutton & Co.
Inc., 106 F.R D. 446, 447 (E.D.Pa. 1985). See Also: Rosenstein

V. CPC lInternational, Inc., 1991 U S. Dist. LEXIS 200, *3-4

(E.D.Pa. 1991). In addition, a class may be certified, even
though the initial definition includes nenbers who have not been
injured or who do not wish to pursue clains against the

defendant. Elliott v. ITT, 150 F.R D. 569, 575 (N.D.11l. 1992).

Thus, when doubt exists concerning certification of the class,
the court should err in favor of allow ng the case to proceed as

a class action. Stewart v. Avon Products, Inc., 1999 W. 1038338

at *2 (E.D.Pa. 1999), WIllianms v. Enpire Funding Co., 183 F.R D

428, 433 (E. D.Pa. 1998), both citing, Eisenberg v. Gagnon, 766

F.2d 770, 785 (39 Gir.), cert. denied, 474 U.S. 946, 106 S. Ct.
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342, 88 L.Ed.2d 290 (1985).

A. Nunerosity

Under Rule 23(a)(1l), the class nust first be “so numerous
that joinder of all nmenbers is inpracticable.” This prerequisite
does not, however, require any particular nunber or require that
j oi nder of all nenbers be inpossible, so long as a good faith

estimate of the nunber of class nenbers is provided. Arenson v.

VWhi tehall Conval escent and Nursing Hone, Inc., 164 F.R D. at 662;

Rodger v. EDS, 160 F.R D. at 535; Freedman v. Arista Records, 137

F.R D. at 228. See Al so: Manning v. Princeton Consuner D scount

Conpany, 533 F.2d 102, 104 (3¢ Cir. 1976), cert. denied, 429
US 865 97 S.Ct. 173, 50 L.Ed.2d 144 (1976); Sandlin v. Shapiro

& Fishman, 168 F.R D. 662, 666 (MD.Fla. 1996); Mskowtz v.

Lopp, 128 F.R D. 624, 628 (E.D.Pa. 1989). This is because, in
the context of class actions, “inpractability does not nean
inpossibility but only the difficulty or inconvenience of joining

all nmenbers of the class.” WRP. v. Poritz, 931 F. Supp. at 1193;

Zi nberg v. Washington Bancorp, Inc., 138 F.R D. 397, 406 (D.N. J.
1990) .

In determ ning whether the litigation should be certified as
a class action, the issue is nmerely whether the representative
plaintiff has denonstrated the probability of the existence of a
sufficient nunber of persons simlarly inclined and simlarly
situated to render the class action device the appropriate
mechani sm for obtaining judicial determnation of the rights

al | eged. Neuberger v. WIlliam Shapiro, 1998 U.S. Dist. LEXIS

18807, *4 (E.D.Pa. 1998), citing, Deutschman v. Beneficial Corp.



132 F.R D. 359, 371 (D.Del. 1990); Dawes v. Phil adel phia Gas
Conmi ssion, 421 F. Supp. 806, 813 (E. D.Pa. 1976). In doing so,

the Court is entitled to make conmon sense assunptions in order
to support a finding of nunerosity. Patrykus v. Gomlla, 121

F.R D. 357, 360 (N.D.Il'l. 1988); Snider v. Upjohn, 115 F.R D. at

539. Were the nunerosity question is close, the trial court
shoul d find that nunerosity exists, since the court has the
option to decertify the class later pursuant to Rule 23(c)(1).

Rodger v. EDS, 160 F.R D. at 537.

In this case, while the plaintiffs’ conplaints are silent
with regard to an approxi mate nunber of potential class nenbers,
in their Brief in Support of Class Action Certification, the
Benevento plaintiffs submt that the potential class consists of
sone 281,849 people. In further support of this contention,
Plaintiffs’ Brief includes a graph sunmarizing the nunber of
Accunul ator annuities sold by defendant throughout the United
States. Life USA does not dispute this figure, nor does it
chal l enge plaintiffs’ argunent that the el enent of nunerosity has
been met in this action. Since commobn sense dictates that the
j oi nder of over 280,000 people into one action would be
i npracticable, we shall find that the nunerosity requirenent has
been satisfied here.

B. Commnality

Rul e 23(a)(2) dictates that there be questions of |aw or
fact common to the class, although not all questions of |aw or
fact raised need be in common. Wiss v. York Hospital, 745 F. 2d

786, 808-809 (3rd Cr. 1984). The courts have perm ssively




applied the commonality requirement of Rule 23(a)(2) to a large
variety of factual circunstances so that common questions have
been found to exist in a wi de range of contexts. Rodger, 160

F.R D. at 537; Moskowitz v. Lopp, 128 F.R D. at 628; Snider V.

Upj ohn, supra. at 539. The commonality requirenent is therefore

satisfied if there are sone questions of law or fact conmon to
the class and the fact that there is sone factual variation anong
cl ass nmenbers’ grievances will not defeat certification. WP. v.

Poritz, 931 F. Supp. at 1193; Arenson v. Wiitehall, 164 F. R D.

at 663; Rodger v. EDS, 160 F.R D. at 537.

It should be noted that not all factual or |egal questions
raised in the litigation need be conmon so |long as at |east one
issue is common to all class nenbers; a sufficient nexus is
established if the claimor defenses of the class and the cl ass
representative arise fromthe sane event or pattern or practice

and are based on the same legal theory. Wllians v. Enpire

Fundi ng, 183 F.R D. at 438; Sandlin v. Shapiro & Fishman, 168
F.RD. at 666. |In determ ning whether a plaintiff satisfies Rule
23(a)(2), the Court is limted to verifying the existence of

common questions of law or fact. Mskowitz v. Lopp, 128 F.R D

at 629; Snider v. Upjohn, 115 F.R D. at 539, both citing, inter

alia, Eisen v. Carlisle & Jacqueline, 417 U. S. at 177-178, 94

S.C. at 2152-2153. A conmon nucl eus of operative fact is
typically found where the defendants have engaged in standardi zed
conduct toward nmenbers of the proposed class. Cains arising out

of standard docunents present a classic case for treatnent as a

class action. Arenson, 164 F.R D. at 664, citing Chandler v.



Sout hwest Jeep-Eagle, Inc., 162 F.R D. 302, 308 (N.D.111. 1995)
and Haroco, Inc. v. Anerican National Bank & Trust Co., 121

F.RD. 664, 669 (N.D.IlI. 1988).

In applying these principles to the case at hand, we find
that while this is a close case, the plaintiffs have amassed
enough evidence to permt this Court to conclude that the
requi rement of conmonality is present here.? In this regard, it
appears fromthe record that the defendant conpany has engaged in
st andar di zed conduct toward its clients and potential clients,
agent - sharehol ders and potential agent-shareholders in that its
advertising and training materials, statenments and pronotional
materials are directed toward enphasizing Life USA's all egedly
uni que programof offering its agents stock options and pronpt
paynment of conm ssions anong other things, and of offering its
clients products which pay interest rates, bonuses and yiel ds
that are higher than those offered by bank certificates of
deposit and which are safer than the stock market. Wile
pl ainti ffs have adduced no evi dence of any other clainms from
proposed class nmenbers other than the two actions with which we
are here concerned, it neverthel ess appears that Defendant is
continuing to market and sell its Accunul ator annuity policies
using the sane techni ques as those used to sell the plaintiffs’

their policies. Consequently, it is certainly foreseeable that

2 Again, it appears that Defendant does not take exception
to the plaintiffs’ argunent that commonality has been shown.
(See, e.g., Defendant Life USA Holding, Inc.’s Menorandum of Law
in Opposition to Plaintiffs’ Cass Certification Mtion, pp. 16-
17).
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additional, simlar clainms could arise in the near future. For
t hese reasons, we give plaintiffs the benefit of the doubt as
regards this second, class action elenment and find that
commonal ity has been adequately denonstrat ed.

C. Typicality

Rul e 23(a)(3) mandates that the clains of the representative
parties also be typical of the clains of the class. This
“typicality” requirement is intended to saf eguard agai nst
interclass conflicts and to insure that the interests of the
named plaintiffs are nore or |ess coextensive with those of the
class such that the class action will be fully, fairly and
vigorously prosecuted. Baby Neal for and by Kanter v. Casey, 43
F.3d 48, 55 (39 Cir. 1994); WP. v. Poritz, 931 F. Supp. at 1194

and Snider v. Upjohn, 115 F.R D. at 539, both citing, Sley v.

Jamai ca Water and Utilities, Inc., 77 F.R D. 391, 394 (E.D. Pa.

1977). The typicality elenent essentially nerges with

commonal ity since both relate to whether the clains of the
representative plaintiff and those of the class are so simlar as
to insure that the class nenbers’ interests wll be sufficiently

protected. In Re Prudential Insurance Co. of Anerica Sales

Practices Litigation, 148 F.3d 283, 310-11 (3¢ Gr. 1998);

Rodger v. EDS, 160 F.R D. at 538, citing Stott v. Haworth, 916

F.2d 134, 143 (4'" Gr. 1990) and Ceneral Tel ephone Conpany of
Sout hwest v. Falcon, 457 U. S. at 157, n.13, 102 S.C. at 2370,

n.13. Because commonality and typicality are so closely rel ated,
a finding of one often results in a finding of the other.

Arenson v. Wiitehall, 164 F.R D. at 664.

11



A plaintiff’s claimis typical if it arises fromthe sane
event or course of conduct that gives rise to the clains of the
ot her class nenbers and is based on the sanme | egal theory.

Moskowitz v. Lopp, 128 F.R D. at 630; Snider v. Upjohn, 115

F.R D. at 540, both citing Zeffiro v. First Pennsylvani a Banki ng

& Trust Co., 96 F.R D. 567 (E.D.Pa. 1983). Typical does not
necessarily mean identical. Thus, the appropriate inquiry is
into whether the plaintiff’s individual circunstances are

mar kedl'y different or whether the | egal theory upon which the
clainms are based differs fromthat upon which the clains of the

ot her class nenbers will be based. Ei senberqg v. Gagnon, 766 F.2d

770, 786-787 (39 Cir.), cert. denied, 474 U S. 946, 106 S. Ct.
342, 88 L.Ed.2d 290 (1985); Weiss v. York Hospital, 745 F.2d 786,

809, n. 36 (39 Cir. 1984). Even relatively pronounced fact ual
differences will generally not preclude a finding of typicality
where there is a strong simlarity of legal theories. Baby Neal
v. Casey, 43 F. 3d at 58. Indeed, where an action chall enges a
policy or practice, the nanmed plaintiffs suffering one specific
infjury fromthe practice can represent a class suffering other
injuries, so long as all the injuries are shown to result from

the practice. [1d., citing General Tel ephone Co. of Southwest v.

Fal con, 457 U.S. at 157-59, 102 S.C. at 2370-71. Thus, in order
for the typicality requirenent to be net, class representatives
nmust not have an interest that is antagonistic to that of the

cl ass nenbers and nust have suffered simlar injuries. Rodger v.
EDS, 160 F.R D. at 538.

In application of the foregoing to this case, we |likew se

12



conclude that the elenent of typicality is present here. Wile
Def endant argues agai nst certification because the class nenbers’
cl ai mrs are dependent on non-uniformoral representations, we note
that the gravamen of plaintiffs’ clainms is that Defendant’s sal es
techni ques and advertising constituted an all egedly fraudul ent
schene specifically designed to lead themto believe that in

pur chasi ng an Accunul ator annuity, they would be receiving not
only “bonuses” on their initial prem um paynents but al so
interest at a higher rate and with a greater yield than that

whi ch they woul d have received through other investnent vehicles,
such as bank certificates of deposit, stock or nutual funds. The
record is clear that although each of defendant’s sal es agents
has his or her own sal es techni que and does not use a conpany-
created script, the informati on which the agents receive and

di ssem nate on Life USA's products was witten exclusively by the
conpany, which also maintains careful oversight over any and al
advertising generated by its agents and/or anyone else with
regard to its annuities and other products.

Plaintiffs also contend that they were led to believe that
there were no penalties or loads on their investnents and that
the manner in which they elected to withdraw and/ or receive their
funds back did not affect the interest rate which they were to
receive. Although the parties have not denonstrated the specific
exi stence of any other lawsuits involving Defendants’ sale of the
annuity products at issue here, as noted earlier, it appears that
t he def endant continues to utilize the sane sal es techni ques and

materials that it enployed to sell the plaintiffs their policies.
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Accordingly, the clains of the class of annuity purchasers whom
plaintiffs seek to represent would, of necessity, arise out of
the sane or a very simlar series of transactions and/or
occurrences and woul d i nvolve the sane |egal issues of fraud,
m srepresentation, etc. which the plaintiffs are pursuing here.
In addition, the defenses which Life USA woul d be presenting
in opposition to such clains would likely mrror those which it
has raised in this case. Specifically, the materials which the
def endant dissem nated to the plaintiff arguably outlined the
ternms and conditions under which the plaintiffs were purchasing
their annuities as well as the requirenents that the policy be
held for at |east one year before it could be annuitized and the
manner in which the inconme avail abl e thereunder was to becone
payable. Certainly, it was incunbent upon the plaintiffs to read
these materials, particularly in light of the defendant’s twenty-
day exam nation and return policy. For this reason, too, we

conclude that the typicality requirenent has been satisfied.

14



D. Adequacy of Representation

Finally, Rule 23(a)(4) provides that a class action may only
be maintained if “the representative parties will fairly and

adequately protect the interests of the class.” WIlians v.

Enpire, 183 F.R D. at 440. This final Rule 23(a) prerequisite
enconpasses two distinct inquiries designed to protect the

i nterests of absentee class nenbers. In Re Prudential Sales

Litigation, 148 F.3d at 312. First, the adequacy of

representation inquiry “tests the qualifications of the counsel

to represent the class.” |d., citing In Re General Mdtors

Corporation Pick-Up Fuel Tank Products Liability Litigation, 55

F.3d 768, 800 (3¢ Gir. 1995), cert. denied, 516 U S. 824, 116
S.C. 88, 133 L.Ed.2d 45 (1995). Second, it “serves to uncover

conflicts of interest between naned parties and the class they

seek to represent.” |d., citing Georgine v. Anthem supra.
Adequat e representati on depends on two factors: (a) the

plaintiffs’ attorney nust be qualified, experienced and generally

able to conduct the proposed litigation; and (b) the plaintiff

must not have interests antagonistic to those of the cl ass.

Weiss v. York Hospital, 745 F.2d at 811, citing Wetzel v. Liberty
Mut ual I nsurance Co., 508 F.2d 239, 247 (39 Cir.), cert. denied,
421 U. S. 1011, 95 S. . 2415, 44 L.Ed.2d 679 (1975); Sandlin v.
Shapiro & Fishman, 168 F.R D. at 668. On this elenent, it is the

def endant who bears the burden of proving inadequacy of

representation. Mskowtz v. Lopp, 128 F.R D. at 636; Fickinger
v. Cl. Planning Corp., 103 F.R D. 529, 533 (E. D. Pa. 1984).
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In this case, we find no evidence that the interests of the
i ndi vidual plaintiffs here are in any way adverse to the
interests of the proposed class in general. |In the Benevento
matter, all of the plaintiffs have given deposition testinony
i ndi cating that they have an overall basic understandi ng of the
grounds on which their case is prem sed, of what it neans to be a
cl ass representative and of the obligations and responsibilities
(including financial) which that may entail. Gven the |limted
role of the class representative and the fact that a general |ack
of sophistication should not render a class representative
i nadequate, we conclude that the plaintiffs in the Benevento
action are sufficient to represent the class which they propose.
See, e.q., Gammmon v. GC Services Limted Partnership, 162 F. R D
313, 318 (N.D. IIl. 1995).

In addition, it appears fromthe affidavits and filings of
the plaintiffs’ attorneys in this matter that they are qualified
and experienced in handling class action litigation and that
t hey, too, could capably undertake class representation in this
matter. We therefore find that defendant has not net its burden

of proving the inadequacy of plaintiffs representation.
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E. Rule 23(b) Requirenents

The Court having found that plaintiffs have passed the
hurdl es posed by Rule 23(a), we nust now eval uate whet her the
criterion set by Rule 23(b) have been shown.

Al t hough the plaintiffs here submt that this case is
properly certified under any or all of the subdivisions of Rule
23(b), it appears fromtheir noving papers that they believe this
case is first properly certified under Rule 23(b)(3), which
requires “that the questions of law or fact conmon to the nenbers
of the class predom nate over any questions affecting individual
menbers, and that a class action is superior to other available
met hods for the fair and efficient adjudication of the
controversy.” Accordingly, we first direct our analysis to this
subsecti on.

The Rul e 23(b) “predom nance” inquiry tests whether proposed
cl asses are sufficiently cohesive to warrant adjudication by
representation. Anthem Products, Inc. v. Wndsor, 521 U S. 591,
117 S. &, 2231, 2249, 138 L.Ed.2d 689 (1997); Smith v. First
Uni on Mortgage Corp., 1999 W. 509967 at *2 (E.D.Pa. 1999). In

determ ni ng whet her conmon questions predom nate, the court’s
inquiry is directed primarily toward the issue of liability.

Snider v. Upjohn, 115 F.R D. at 541, citing Bogosian v. Gulf Gl

Corp., 561 F.2d 434, 456 (3¢ Cir. 1977). The conmpn questi ons
and their predom nance over individual clains are exenplified by
the fact that if plaintiff and every cl ass nenber were each to

bring an individual action, they would still be required to prove

17



the exi stence of the alleged activities of the defendants in

order to prove liability. 1d. See Also: Moskowitz v. Lopp, 128

F.R D. at 636. Predom nance is a test readily net in certain
cases all eging consumer or securities fraud or violations of the

anti-trust laws. Anchem Products, Inc. v. Wndsor, 117 S.C. at

2250. The predom nance test has al so been found to have been
easily satisfied in cases involving a conmon schene to defraud

mllions of Iife insurance policy holders. See: In Re Prudential

| nsurance Co. of Anerica Sales Litigation, 148 F.3d at 314.

The superiority requirenent asks the court to balance, in
terms of fairness and efficiency, the nmerits of a class action
agai nst those of alternative avail able nethods of adjudication.

In Re Prudential, at 316; CGeorgine v. Anthem 83 F.3d at 632.

Any interest of nmenbers of the class in individually controlling
t he prosecution of separate actions is outweighed by the
efficiency of the class nmechanismas each individual claimis
sufficiently small to nmake individual suits inpractical. Smth

v. First Union, at *2.

Def endants contend that this case does not satisfy Rule
23(b) (3) because the purported class nenbers’ clains arise from
i ndi vi dual transactions involving non-uniform oral
m srepresentations at different tines and different places.
While this argunment has sone nerit in that the information
provided to each of the plaintiffs by the individual sales agents
who sold themtheir policies was not identical, it neverthel ess
appears that the source of the plaintiffs’ msinfornmation and/or

confusion was the advertising, sales and marketing literature
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whi ch Life USA prepared and dissem nated to its clients and its
agents either directly or indirectly through its Field Marketing
Organi zations (“FMJO s”). Again, the basis for plaintiffs clains
agai nst Defendant is that they and the agents who sold themtheir
policies were intentionally m sled by Defendant’s sal es
literature and advertising into believing that in purchasing an
Accunul at or annuity, they would be receiving not only “bonuses”
on their initial prem um paynents but also interest at a higher
rate and with a greater yield than that which they woul d have
recei ved through other investnent vehicles, such as bank
certificates of deposit, stock or nutual funds. Plaintiffs
further conplain that they were led to believe that there were no
penalties or |loads on their investnents and that the manner in
whi ch they elected to withdraw and/ or receive their funds back
did not affect the interest rate which they were to receive.
Wil e there are unquestionably individual issues of fact in
each case, we find that the predom nant issues in each such case
of necessity are whether or not the defendant intentionally
m sl ed and deceived the plaintiffs, through its product and sal es
information and the training provided to its agents, into
believing (1) that there were no limtations or conditions on the
manner in which they could withdraw their deposited funds, (2)
that the rates of interest which they would be receiving on those
nmoni es woul d remai n the same throughout the period of tinme that
Life USA held the funds and, (3) that the funds were as safe as
t hough they were being held in a bank.

In addition, in light of the fact that the potential class
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inthis matter could nunber over 280,000, we believe that the

cl ass action device is superior to other nethods of adjudicating
this dispute. Cbviously, joinder of all class nenbers would be

i mpracticable and duplicative individual trials would inpose an

i nordinate burden on the litigants and the court. Moskowitz, 128

F.R D. at 636. See Also: Geen v. WIf Corp., 406 F.2d 291, 296

(2™ Cir. 1969), cert. denied, 395 U S. 977, 89 S.Ct. 2131. 23
L. Ed. 2d 766 (1969). Accordingly, we conclude that the
prerequi sites of Rule 23(b) are present in this case.?

For all of the above reasons, we enter the attached order*
granting class certification to the plaintiffs in the Benevento

matter.®

5 In light of our finding that the test of Rule 23(b)(3)
has been net, we see no need to address the parties argunents
wWth respect to the requirenents of Rule 23(b)(1) and (b)(2).

“ In so doing, we are mndful that as the litigation
devel ops and new facts are di scovered or changes in the parties
or inthe law arise, it may be necessary to reconsider this order
and the certification or definition of the class. See, e.q.:
Nel son v. Astra Merck, Inc., 1998 W. 737982 at*2 (E.D. Pa. 1998);
Manual for Conplex Litigation, Third, 830.18 (1995).

> Insofar as Ms. DeBasi o has presented no evidence in
support of her notion requesting class certification, we shall
decline to include her as a class representati ve.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

IN RE: LI FE USA HOLDI NG, | NC. : GAVIL ACTI ON
| NSURANCE LI TI GATI ON : MDL NO. 1273

JOSEPH BENEVENTO, DREW W KRAPF,

ESTHER ROSENBLUM BRUCE C.

COVWPAI NE, EDWARD MAZE and :

Rl TA BASKI N, : NO. 97-CVv-7827
Plaintiffs for thensel ves
and all other simlarly
situated annuity purchasers:

VS.
LI FE USA HOLDI NG | NC.
Def endant

CHERYL DEBASI O, on behal f of
herself and all others
simlarly situated
NO. 99-CVv-1911
VS.

LI FE USA HOLDI NG | NC

ORDER

AND NOW this day of January, 2000, upon
consideration of Plaintiffs’ Mtion for Cass Certification and
Def endant’ s Response thereto and for the reasons set forth in the
precedi ng Menorandum Opinion, it is hereby ORDERED that the
Motion is GRANTED and the Plaintiff Cass is hereby Certified and
Defined in accordance with Fed. R Civ.P. 23(a) and (b)(3) as

consisting of the foll ow ng persons:



Al'l persons who purchased an Accunul ator annuity fromlLife
USA between August 1, 1989 and the present and are not
officers or directors of Life USA or nenbers of the

i medi ate famly of any officer or director of Life USA or
any entity in which Life USA has a controlling interest or
the heir, successor or assign of any such excluded party.

| T 1S FURTHER ORDERED that the plaintiffs Joseph Benevent o,
Drew W Krapf, Esther Rosenblum Bruce C. Conpai ne, Edward Maze
and Rita Baskin are designated as the class representatives and
that the attorneys of record for the said naned cl ass
representatives are authorized to serve as counsel for the class
in this action.

| T IS STILL FURTHER ORDERED t hat counsel for the plaintiffs
are DIRECTED to submt to the Court within twenty (20) days of
the date of this Order a formof proposed order providing for

notice to the cl ass.

BY THE COURT:

J. CURTI S JOYNER, J.
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