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MEMORANDUM AND ORDER

JOYNER, J. January , 2000

By this appeal, the appellant-debtors George C. Brady, |11
and his wife Joan Kilkenny Brady ask this Court to reverse the
June 14, 1999 Opi nion and Order of Bankruptcy Judge David A
Scholl granting plaintiff Mchener’s notion to anend his
conpl ai nt nam ng the Pennsylvania Lawer’s Fund for Cient
Security (“Fund”) as a plaintiff in the adversary action, finding
t he $15,000 claimof the Fund to be non-dischargeable as to both
def endants and entering judgnment in favor of plaintiffs with
respect to that claimand declaring any and all clainms which
plaintiff M chener alone can establish in subsequent | egal
proceedi ngs agai nst George Brady to be non-di schargeable. For
the reasons which follow, we affirmthe findings and concl usi ons

of the Bankruptcy Court.



St atenent of Facts

Until 1993 when various crimnal and ethical charges were
filed against him George C. Brady, Ill was a |licensed attorney
who practiced [aw in the Commonweal th of Pennsylvania. Sonetine
in 1986, WIIliam M chener, who had been appoi nted the Executor of
his late aunt’s estate, retained M. Brady to provide the |egal
servi ces necessary to properly admnister the estate. At M.
Brady’s direction, M. M chener opened a checking account for the
estate into which all estate funds were deposited and over which
only M. Mchener had authorization to sign checks and nake
w thdrawals. All account statenents and cancel ed checks were
sent to M. Brady' s office with no account information being sent
directly to M. M chener.

I n Decenber, 1989, as M. and Ms. Brady were preparing to
conpl ete the purchase of a new honme, they found thenselves in
need of additional funds at |east until such time as their
exi sting residence could be sold. Although Ms. Brady thus knew
that a “swing” |oan woul d be necessary until their present hone
was sol d, unbeknownst to her, M. Brady w thdrew some $15, 000
fromthe Estate of Margaret Quinn' by drawing a check to the
order of “G C. Brady, Escrow Agent” and then forging M.

M chener’s signature. In addition to these funds, M. Brady
m sappropriated an additional $6,000 fromthe Quinn Estate on

March 10, 1989 when he forged a check in that amount and then

1 M. Brady apparently “borrowed” a simlar anpbunt from
anot her estate for which he had been retained but, unlike the
Quinn estate, the funds of the other estate were restored after
the sale of his existing residence.
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deposited it into his personal account and another $465.32 on
March 23, 1993 when he transferred the bal ance of the estate
checki ng account into his personal checking account.

M. Mchener did not authorize any of these withdrawal s from
t he estate account and did not |learn of themuntil October 7,
1994 when he received copies of checks and bank statenents from
Phi | adel phi a National Bank. Although he filed a |awsuit agai nst
M. and Ms. Brady in the Court of Conmon Pl eas of Montgonery
County, M. M chener did not have the financial resources to nove
it forward and he thereafter filed a claimfor $15,000 with the
Fund. The Fund, in March, 1997, approved M. M chener’s claim
for paynment of a contribution of $15,000 and in return, M.

M chener agreed to “[turn] over to the Pennsylvania Lawers Fund
for dient Security Board whatever rights and cl ains may exi st
agai nst the attorney or against any other party, so that the
Board may proceed to obtain whatever anounts may be collectible
for the purpose of reinbursenent of the Fund for anobunts paid to
the daimant by the Fund.”

On Cctober 21, 1998, the Bradys filed their Chapter 7
Bankruptcy. Approximately three nonths |ater on January 27,
1999, M. Mchener filed his adversary proceeding to determ ne
the di schargeability of the nonies which M. Brady had
m sappropriated from himand asking that judgnment be entered in
his favor in the total anount of $21,465. 32.

Fol | owi ng denial of the debtors’ notion to disniss the
adversary conplaint on the grounds, inter alia, that it was

barred by the el eventh anmendnment and mnerger/coll ateral estoppel,
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a trial was held before Judge Scholl on April 27, 1999.
Thereafter, Judge Scholl issued his | engthy and thorough Opinion
and Order of June 14, 1999 granting the Mdtion to Anend to
identify the Fund as a party plaintiff and entering judgnment in
favor of the plaintiffs and agai nst both the defendant-debtors
with respect to the $15,000 claimand on the defendants’
counterclainms, and in favor of M chener and agai nst Ceorge Brady
only with regard to his clainms for the theft of additional nonies
(i.e., $6,465.32) fromthe Estate. The debtors then filed this
appeal .

St andar ds of Revi ew

Under 28 U. S.C. 8158(a), “[t]he district courts shall have
jurisdiction to hear appeals ...fromfinal judgnents, orders and
decrees...of bankruptcy judges entered in cases and proceedi ngs
referred to the bankruptcy judges under section 157 of this
title. An appeal under this subsection shall be taken only to
the district court for the judicial district in which the
bankruptcy judge is serving.” 1In hearing such appeals, the
district court applies a clearly erroneous standard to the
bankruptcy court’s findings of fact and a plenary standard to

that court’s legal conclusions. |In Re Krystal Cadillac

O dsnobile GVMC Truck, Inc., 142 F.3d 631, 635 (3@ Cir. 1998); In
Re Chal asani, 92 F.3d 1300, 1306 (2™ Cr. 1996).

Here, the plaintiff M chener’s Adversary Conplaint sought a
decl aration that the nonies owed to him as the Executor of his
| ate aunt’s estate, were non-dischargeabl e in bankruptcy under

Sections 523(a)(2), (4) and (6) of the Bankruptcy Code. Those
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sections state, in relevant part:

8523. Exceptions to discharge

(a) A discharge under section 727, 1141, 1228(a), 1228(b),
or 1328(b) of this title does not discharge an individual
debtor from any debt-—

(2) for noney, property, services, or an extension,
renewal, or refinancing of credit to the extent
obt ai ned by-

(A) false pretenses, a false representation, or
actual fraud, other than a statenent respecting
the debtor’s or an insider’s financial condition;

(B) use of a statenent in witing—
(i) that is materially false;

(ii) respecting the debtor’s or an insider’s
financial condition;

(iii) on which the creditor to whomthe
debtor is liable for such noney, property,
services, or credit reasonably relied; and

(iv) that the debtor caused to be nade or
publ i shed with intent to deceive;

(4) for fraud or defalcation while acting in a
fiduciary capacity, enbezzlenent, or |arceny;

(6) for willful and malicious injury by the debtor to
anot her entity or to the property of another entity;

To sustain a clai munder 8523(a)(2)(A), a plaintiff nust
establish: (1) that the debtor nmade the representation; (2) that
at the time the debtor nade the representation he knew it was
false; (3) that the debtor nmade the representation with the

intention and purpose of deceiving the creditor; (4) that the
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creditor relied on the debtor’s representation; and (5) that the
creditor sustained the alleged | oss and damages as a proxi mate
result of the representation having been nmade by the debtor. In
Re Segal, 195 B.R 325, 331 (Bankr. E. D.Pa. 1996), citing In Re
Graham 194 B.R 369, 371 (Bankr. E.D.Pa. 1996). The burden of
proving that a debt is nondischargeable is upon the creditor, who
must establish entitlenent to an exception by a “preponderance of

the evidence.” |n Re Cohn, 54 F.3d 1108, 1114 (39 G r. 1995),

citing Gogan v. Garner, 498 U S. 279, 282-89, 111 S.C. 654,

656- 657, 112 L.Ed.2d 755 (1991). See Also: In Re Schachter, 214

B.R 767 (Bankr. E.D.Pa. 1997). Once established, however,
8523(a)(2)(A) excludes fromdischarge any liability arising from
nmoney, property, services, etc. that is fraudul ently obtained,

i ncluding trebl e damages, attorney’ s fees, and other relief that
may exceed the val ue obtained by the debtor. Cohen v. De La

Cruz, u. S , 118 S.Ct. 1212, 1219, 140 L.Ed.2d 341 (1998).

Section 523(a)(2)(B), on the other hand, is directed at a
situation where a debtor utilizes a statenent in witing
respecting his financial condition, i.e., a witten financial
statenent which is materially false, to obtain credit. Thus,
pursuant to 8523(a)(2)(B), a creditor nust prove that the debtor
used a statement in witing (1) that was materially false; (2)
respecting his financial condition; (3) upon which the creditor
reasonably relied; and (4) with the intent to deceive the

creditor. In Re Cohn, supra.

In order for a debt to be non-di schargeabl e under Section

523(a)(4) arising froma breach of fiduciary duty, the debtor
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must have been acting as a trustee of an express or technical

trust. In Re Whodall, 177 B.R 517, 521 (Bankr.D. Ml. 1995).

| ndeed, the existence of a fiduciary relationship is a

prerequisite to a finding of 8523(a)(4) liability. 1n Re Krank,

84 B.R 372, 376 (Bankr. E.D.Pa. 1988), citing In Re Pavel ka, 79

B.R 228, 232 (Bankr. E.D.Pa. 1987). The attorney-client
relationship, of course, can give rise to a fiduciary
relationship within the nmeani ng of 8523(a)(4) or an attorney

m ght be a fiduciary by virtue of nonies entrusted to himby his

client. 1d., citing, inter alia, Purcell v. Jani kowski, 60 B. R

784, 789 (Bankr. N.D.11l. 1986); In Re Wlfington, 48 B.R 920,
923 (Bankr. E.D.Pa. 1985).

Di scussi on

A Propriety of the Bankruptcy Court’s all owance of
amendnment of the conpl aint?

In this case, the debtors first chall enge the Bankruptcy
Court’s decision to allow Mchener to anmend the conplaint after
the deadline for filing objections and for filing an adversary
action to identify the Pennsylvania Lawers Fund for Cient
Security as a party plaintiff.

Whet her the plaintiff can anend his conplaint at this tine
hi nges upon whether he can clear the hurdl es established by
Fed. R Bankr.P. 4004(a) and 4007, which effectively fix the tine
for filing objections to discharge and/or a conplaint to
deternm ne a debt’s dischargeability at 60 days after the first
date set for the neeting of the creditors in accordance with 11

U.S.C. §341(a).



However, under Fed. R Bankr.P. 7015, the rules of amendnents
of docunments in adversary proceedings track the requirenents of
Fed.R Civ.P. 15 for anmendnents of pleadings in civil litigation.

Matter of Plunkett, 82 F.3d 738, 740 (7'" Cir. 1996). As is true

incivil litigation matters, the decision as to whether to grant
leave to anend is a matter vested wholly within the discretion of
t he Bankruptcy Court, and the district court will not disturb its
deci sion on appeal unless there has been an abuse of that

discretion. U.S. v. Robertson, 188 B.R 364 (D. M. 1995). In

applying these rules, sone courts have all owed an anended
conplaint to be filed beyond the bar date provided that the
amendnment can be found to relate back to the original conplaint
and so long as the anendnent is not futile and will not cause
severe prejudice to the non-noving party. In Re Cohen, 139 B. R

327, 332 (Bankr. E.D.Pa. 1992); In Re Krank, 84 B.R at 376. An

anmended claimrelates back to the original conplaint only if the
original conplaint has given fair notice of the facts underlying
the newl y-asserted clains to the debtor prior to the deadline for

pl eadi ng such clains. |In Re Segal, 195 B.R at 330. Stated

ot herwi se, where the text and substance of a newl y-asserted claim
requi res no additional factual allegations besides those recited
in the original conplaint to support it, and the anendnent nerely
seeks to add an additional |egal ground by which the discharge or
di schargeability of a specific debt is chall enged, an amendnent
to the pleadings may be allowable. 1n Re |Ishkanian, 210 B.R

944, 955 (Bankr.E.D. Pa. 1997).

In granting |l eave to anend in this case, the Bankruptcy



Court noted that the only substantive changes between the
original and the proposed anended conpl aint consisted of the
attachnment of the subrogation agreenent between M. M chener and
the Fund and the addition of the Fund as a plaintiff. In
carefully review ng the excerpted record provided to this Court,
we find no error in the Bankruptcy Judge’s findings. To be sure,
there were no additional facts alleged in the amended conpl ai nt
that did not appear in the original conplaint nor was there any
change in the legal theories or clains which the original
plaintiff (i.e., Mchener) was advanci ng agai nst the debtors.

Rat her, it appears that the amendnent was nmade nerely to reflect
t he subrogation arrangenment whi ch had been agreed to by M.

M chener and the Fund and to properly designate the Fund as the
true party plaintiff with regard to the $15,000 claim Thus, the
debtors clearly had fair notice of the Fund’ s clains agai nst them
| ong before the bar date and we cannot find that any prejudice
would inure to themby virtue of the anmendnent. W therefore
find no abuse of discretion on the part of the Bankruptcy Court
in granting the requested anmendnent.

B. Propriety of the Bankruptcy Court’s determ nation that
t he Fund has a non-di schargeabl e cl ai m agai nst Ms.
Brady for $15, 000.

The debtors next take exception to the Bankruptcy Court’s
determ nation that the $15,000 claimowing to the Fund is non-
di schargeable as to not just M. Brady but as to Ms. Brady as
wel | .

As a general rule, fraudulent intent under 11 U S.C. 8523(a)
or under 11 U.S.C. 8727(a) cannot be inputed fromthe nere fact
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that a wife derived benefit from her husband s conduct, or even

t hat she had know edge of his m sconduct. |In Re Straughter, 219

B.R 672, 675 (Bankr. E.D.Pa. 1998); In Re Towe, 147 B.R 545,

551 (Bankr. D.Mont. 1992), aff’'d, 97 F.3d 1461 (9" Cir. 1996).
Simlarly, in Pennsylvania, there is no general agency arising
fromthe marital relationship nor any presunption flow ng
therefromthat either spouse has the authority to convey rea
estate held by the entireties wthout the other’s joinder. J.R_

Christ Construction Co. v. devsky, 426 Pa. 343, 232 A 2d 196,

198 (1967). There is, however, a presunption that, with respect
to property held by the entireties, either spouse has the power

to act for both without specific authority so long as the benefit
of such action inures to both. 1d., at 199; Bradney v. Sakel son,

325 Pa. Super. 519, 473 A 2d 189 (1984); In Re Paolino, 75 B.R

641, 644-645 (Bankr. E.D.Pa. 1987). The presunption then stands
unl ess and until the other spouse establishes by a preponderance
of the evidence that, at the tine, the contract was nmade or the
benefit provided, the contracting spouse was in fact not

aut horized to act for and to bind the other. Bradney, 473 A 2d
at 191. See Also: In Re Larrieu, 230 B.R 256, 271 (Bankr.

E.D. Pa. 1999).

In this case, the Bankruptcy Court found there was “no real
di spute that the Wfe did not have any know edge, at |east at the
time that they took place, nor did she participate in, any of the
Husband’ s wongdoi ngs.” Neverthel ess, the debtors presented no
evi dence and did not “address the nature of the Wfe's

participation or lack thereof in the negotiations, agreenent, and
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settlenment on the Hone. ... Thus the debtors did not offer any
rebuttal evidence which tended to underm ne the presunption of
agency of their relationship relative to the purchase of the
entireties property which they acquired with, in part, the
m sappropriated $15,000..." (See, Opinion and Order of June 14,
1999 at pp. 30-31).

As noted above, in hearing bankruptcy appeals, the district
court applies a clearly erroneous standard to the bankruptcy
court’s findings of fact and a plenary standard to that court’s

| egal conclusions. See: In Re Krystal Cadillac, supra. G ven

that the debtors have el ected not to produce copies of their
testimony and the acknow edgnent in the appellants’ brief that
Ms. Brady did know that a “swi ng | oan” was needed to ensure that
settlenment on their new hone could be conpleted, there is no
foundati on upon which this Court can find that the Bradys
produced sufficient evidence to rebut the presunption that in
converting the $15,000 fromthe Quinn Estate to ensure settl enent
on the Bradys’ new hone, M. Brady was acting on behalf of both
hinmself and his wife. W thus cannot find that the Bankruptcy
Court erred in either its findings of fact or its |egal
concl usi ons that the $15,000 “swing |loan” fromthe Quinn Estate
was non-di schargeable as to Ms. Brady.

C. Applicability of the Eleventh Anmendnent to bar the
Fund from proceedi ng agai nst the debtors.

The debtors also re-assert the argunment which they made in
support of their notions to dism ss the adversary conplaint and

reconsi deration that the Bankruptcy Court erred in allow ng the
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Fund to join in the adversary proceedi ng because the joining of a
state agency to a federal bankruptcy adversary proceedi ng w thout
its witten consent violates the Eleventh Amendnment to the U. S.
Consti tution. We di sagr ee.

The El eventh Anendnent provides that:

The Judicial power of the United States shall not be
construed to extend to any suit in law or equity commenced
or prosecuted against any one of the United States by
Citizens of another State, or by Citizens or Subjects of any
Foreign State.

The Anendnent has been interpreted to protect an “unconsenti ng
state fromsuit in federal court by its own citizens as well as

t hose of another state.” Blanciak v. Al egheny Ludlum Corp., 77

F.3d 690, 694 (39 Cir. 1996), quoting Pennhurst State School v.
Hal der man, 465 U.S. 89, 100, 104 S.C. 900, 907-908, 79 L.Ed.2d

67 (1984). This is because the El eventh Amendnent stands for
the principle that state sovereign immunity limts the federal

courts’ jurisdiction under Article Il1l. Sem nole Tribe of

Florida v. Florida, 517 U S. 44, 64, 116 S.C. 1114, 1127, 134

L. Ed. 2d 252 (1996). The burden of proving entitlenment to

El eventh Amendnent imunity falls upon the party asserting it.
Christy v. Pennsylvania Turnpi ke Comm ssion, 54 F.3d 1140, 1144
(3¢ Cir. 1995).

There are, however, certain well-established exceptions to
the reach of the El eventh Armendnent. Atascadero State Hospital
v. Scanlon, 473 U.S. 234, 238, 105 S.C. 3142, 3145, 87 L.Ed.2d

171 (1985). |If a state waives its imunity and consents to suit
in federal court, the El eventh Anendment does not bar the action.

Bl anci ak, 77 F.3d at 694, citing Atascadero, 473 U S. at 234, 105
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S.C. at 3142 and dark v. Barnard, 108 U. S. 436, 2 S.C. 878,
883, 27 L.Ed. 780 (1883). Alternatively, in appropriate

ci rcunstances and with respect to the rights guaranteed under the
Fourteent h Amendnent, Congress has the power to abrogate a
state’s El eventh Anmendnent inmmunity. Pennhurst, 465 U S. at 99,
104 S.C. at 907; Edelman v. Jordan, 415 U S 651, 673, 94 S. Ct.
1347, 1360-61, 39 L.Ed.2d 662 (1974). For either of these

exceptions to apply, however, there nust be an unequi vocal
expression of either a state’s consent or of the congressional
intent to overturn the constitutionally guaranteed i nmunity of
the several states. Seminole Tribe, 517 U S. at 55-56, 116 S.Ct.
at 1123; Pennhurst, 465 U. S. at 100, 104 S.C. at 907.

In application of the foregoing, the Bankruptcy Court first
found that there was no evidence and no | egal authority in the
record to support the debtors’ assertion that the Lawers’ Fund
for ient Security was a state entity which was covered by
El eventh Amendnent immunity. In carefully reviewing the record
in this case and after now having i ndependently researched the
i ssue, we too, find neither any evidence nor any | egal precedent
to denonstrate that the Fund is an arm of the Commonweal t h of
Pennsyl vania. W therefore see no basis upon which to disturb
Judge Scholl’s factual finding on this point.

Mor eover, even assum ng arguendo that the Fund is a state
entity, as the Eleventh Anendnent itself makes clear, imunity
applies only to suits “in law or equity commenced or prosecuted
agai nst any one of the United States by Citizens of another

State, or by Ctizens or Subjects of any Foreign State.” Again,
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the debtors cite to no authority to support their argunent that

t he El eventh Amendnent applies to bar suits by a state entity.

In view of this and in consideration of the fact that a state may
waive its imunity, we would agree with the Bankruptcy Court’s
conclusion that, to the extent that the El eventh Amendnent did
operate to preclude suit by a state entity without its consent,
the Fund here effectively did consent by indicating its wish to
be included as a party plaintiff.

D. Propriety of the Bankruptcy Court’s hol ding that
M chener could remain a party in the adversary
action despite his having assigned his clains
agai nst the debtors to the Fund.

Finally, M. Brady takes exception to Judge Scholl’s ruling
that M. M chener could continue to pursue his clainms against him
for the additional $6,465.32 that was converted in March, 1989
and March, 1993. Specifically, the debtor contends that these
cl aims should be barred i nasmuch as the Subrogation and
Assi gnnment Agreenent which M. M chener signed when he received
t he $15, 000 paynent fromthe Fund assigned to it all of the
rights and clainms which he had against M. Brady, as the
of fendi ng attorney.

Pennsyl vani a | aw recogni zes both | egal and equitable

assignnments. Brager v. Blum 49 B.R 626, 629 (E. D.Pa. 1985). A

| egal assignnment is a transfer of property, a right or interest
from one person, the assignor, to another, the assignee, which
transfers the entire interest in the thing assigned unless it is

qualified. Huff v. Nationw de |Insurance Conpany, 167 B.R 53, 60
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(WD. Pa. 1992), citing In re Purman’s Estate, 358 Pa. 187, 190,

56 A.2d 86, 88 (1948). To effect a |egal assignnment, the
assignor nust at the tine of the assignnment have a present intent
to transfer or divest hinmself of his rights. 1d., citing Brager
v. Blum supra., and Melnick v. Pennsylvania Co. for Banking &

Trusts, 180 Pa. Super. 441, 119 A 2d 825, 826 (1956).

The doctrine of equitable assignnent is a particular
application of the broader principle of subrogation which, of
course, places the ultimte discharge of a debt upon a party who

in fairness should bear it. United States Fire | nsurance Conmpany

V. Aetna Casualty and Surety Conpany, 1996 W. 744900 *6 E. D. Pa.
1996) .

As Judge Scholl noted in his June 14, 1999 deci sion,
subrogation is an equitable doctrine which:

“...will not be applied where it would inequitable to do so,
where it would work injustice to others having equal
equities, or where it would operate to defeat the |awful
rights of another....In order for subrogation to apply, the
equities of the party seeking to be subrogated nust be
superior to those of other claimants.” (citing Mellon Bank,
N.A v. Barclays Anerican/Business Credit, Inc., 527 F. Supp.
251, 255 (WD.Pa. 1981) and In Re Co-Build Conpanies, Inc.
21 B.R 635, 636 (Bankr.E.D. Pa. 1982)).

According to the excerpted testinmony of M. M chener as
referenced in Judge Scholl’s opinion, it clearly appears that he
did not intend and did not understand that by signing the
Subrogation and Assignnent Agreenent with the Fund that he woul d
be relinqui shing any clains which he had against M. Brady other
than to the extent of the $15,000 contribution which the Fund had

granted him Again, the debtors have offered no evidence other

15



than the witten agreenent itself nor any |legal authority to
refute M. Mchener’s testinony or Judge Scholl’s |egal
conclusions and factual findings. Inasnmuch as we would also find
fromthe existing record that, at the tinme he signed the
assi gnnent and subrogation agreenent, M. M chener did not have
the present intention of divesting hinmself of all of his clains
and that it would be inequitable and agai nst the underlying
principles of subrogation to permt M. Brady a discharge of the
remai ni ng $6, 465. 32 which he converted fromthe Quinn Estate, we
see no reason to disturb the Bankruptcy Court’s decision in this
regard either.

For all of the precedi ng reasons, the June 14, 1999 Opi ni on
and Order of the Bankruptcy Court shall be affirnmed inits

entirety in accordance with the attached order.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

I N RE: CGEORGE CHARLES BRADY, |1 : GAVIL ACTI ON
and JOAN KI LKENNY BRADY :
NO. 99- CV-4389

Bankruptcy No. 98-33579

WLLIAM H M CHENER, JR

I ndi vi dual 'y and as Execut or :

of the Estate of MARGARET E. . Adversary No. 99-0050
QUI NN, Deceased :

VS.

GEORGE CHARLES BRADY, 111 and
JOAN KI LKENNY BRADY

ORDER

AND NOW this day of January, 2000, upon
consi deration of the Appeal of Debtors George Charles Brady, II
and Joan Kil kenny Brady fromthe Bankruptcy Court’s Qpinion and
Order of June 14, 1999, it is hereby ORDERED that the said
Deci sion of the Bankruptcy Court is AFFIRMED for the reasons set

forth in the foregoi ng Menorandum Opi ni on.

BY THE COURT:

J. CURTI S JOYNER, J.



