IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R DAVID. VILLELA . CaVIL ACTION
V. :
CI TY OF PH LADELPHI A, et al. . NO 95-1313

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. DECEMBER , 1999

Presently before this Court are Defendants’ WMbtion for
Summary Judgment (Docket No. 14), Plaintiff’s response thereto
(Docket No. 15), and Plaintiff’s supplenental response thereto
(Docket No. 16). For the reasons discussed below, Plaintiff’s
Conplaint is DISM SSED with prejudi ce and Def endants’ Mtion is
DENI ED as noot .

. BACKGROUND

The facts pertinent to the instant |awsuit are as foll ows.
In 1982, R David Villela (“Plaintiff”) was hired as an architect
by Defendant, the Cty of Philadel phia (the “City”) to work in
the City' s Departnent of Public Property. In January 1989,
Plaintiff was pronoted to the position of Director of the
Di vision of Architecture and Engi neering. Both of these
positions were civil service positions. Comencing in 1991,
Plaintiff nade reports to City authorities, including Mayor
Edward Rendel |, David Cohen, and others, concerning
m smanagenent, w ongdoi ng, fraud, and waste within the Departnent

of Public Property. Plaintiff’s reports addressed governnent al



inpropriety and matters of public concern.

After comencing these activities, Plaintiff received his
first unsatisfactory job performance eval uation. This eval uation
was prepared by Defendant Louis Ei nhorn (*Ei nhorn”), signed by
Def endant Andres Perez (“Perez”), and delivered to Plaintiff in
1992.

Not wi t hstandi ng this evaluation, Plaintiff continued his
reporting efforts in an attenpt to expose all eged m smanagenent
and wongdoing. Plaintiff received additional unsatisfactory job
performance evaluations as well as letters of reprimand in 1993
and 1994. Plaintiff alleges that the unsatisfactory eval uations
and letters of reprimand were in retaliation for his reporting of
matters of public concern, such as wongdoi ng, waste and
m smanagenent within the Departnent of Public Property. 1In or
about May 1993, he filed an appeal with the Phil adel phia G vil
Service Comm ssion (the Comm ssion) regarding his performance
reports.

On August 29, 1994, Plaintiff received a Notice of Intention
to Denote which was signed by Perez. Said Notice inforned
Plaintiff of Perez s intent to denote himfromhis position as
Director of Architecture and Engi neering. On Septenber 7, 1994,
Plaintiff responded to said Notice, and comruni cated his belief
that the proposed denotion was notivated by a desire to retaliate
against himfor his reporting of waste, m smanagenent, and
w ongdoing. Plaintiff requested an investigation into the

substance of the matters covered by his reports and the



connection between his constitutionally protected speech and the
proposed denotion. Plaintiff also requested an investigation
into the defamatory statenents all egedly di ssem nated about hi m
by others in the Departnment of Public Property. Plaintiff also
requested and was refused a pre-denotion hearing. Plaintiff’s
denoti on becane effective in or about Septenber 1994, whereafter
he noved to a position five levels lower than his fornmer Director
posi tion.

On or about October 4, 1994, Plaintiff filed an appeal with
the Commission. Plaintiff’'s appeals were consolidated and the
Conmi ssi on conducted nine hearings into Plaintiff’'s allegations.
On Decenber 11, 1995, the Comm ssion denied Plaintiff’'s appeals
of his unsatisfactory job performance eval uati ons, concl udi ng
there was insufficient evidence to find that Plaintiff’s

unsatisfactory job ratings were the product of, inter alia,

personal prejudice. The Comm ssion also denied Plaintiff’s
appeal of the decision to denote him concluding that sufficient
bases existed to warrant said denotion.

Plaintiff appeal ed the Comm ssion’s decision to the Court of
Common Pl eas which ultimately affirnmed the Comm ssion’s deci sion.
Plaintiff then appealed the trial court’s decision to the
Commonweal t h Court of Pennsyl vania, which ultimtely upheld the
| ower court’s ruling. In the neantinme, however, Plaintiff filed
the instant lawsuit in this Court. |In or about October 1997, the
Pennsyl vani a Suprene Court denied Plaintiff’s request for

al l onance of appeal. Wile Plaintiff was pursuing relief in the



Pennsyl vania court system this Court, in a Menorandum and O der
dated May 10, 1995, dismissed Plaintiff’s causes of actions for
violation of his due process rights and intentional infliction of
enotional distress. Eventually, the Court placed the case in
civil suspense.

Plaintiff’s instant federal |awsuit, although filed in March
1995, placed in civil suspense in July 1996, and renoved from
civil suspense in Cctober 1998, is now ripe for adjudication.

Plaintiff alleges that his denotion resulted in, inter alia, a

substantial |oss of salary, benefits, working conditions, danmage
to his professional reputation, a deprivation of his property and
liberty interest, a violation of his rights under the First
Amendment and the Fourteenth Amendnent. Three causes of action
remain for the Court s consideration: Count |) deprivation of
right of free speech; Count I1) violation of the Pennsyl vania

Wi st el bl ower Law, 43 Pa. Cons. Stat. Ann. 8 1421 et seq.; and
Count V) punitive damages.

Def endants City, Perez, and Einhorn (collectively, the
“Defendants”) filed the instant Motion for Sunmary Judgenent on
June 7, 1999. Defendants argue that summary judgnment shoul d be
granted on the follow ng grounds: 1) Plaintiff’s clains are
barred by the Rooker-Feldman doctrine; 2) Plaintiff is barred
frombringing his clains in federal court by issue and claim
preclusion; and 3) Plaintiff cannot prove the el enents necessary
to sustain a claimunder either the Wistleblower Law or the

First and Fourteenth Anmendnents.



Plaintiff filed a response on July 2, 1999 and a
suppl enental response on August 11, 1999. Plaintiff’'s first
response argues that the Rooker-Fel dman doctrine is inapplicable
in the instant matter. Plaintiff’s supplenental response argues
in broad terms with mnimal |egal citation or analysis that
genui ne issues of material exist such that a trial is necessary.
The Court hereafter considers each of Defendants’ argunent for
summary j udgnment.

1. DI SCUSSI ON

The Court first considers the validity of Defendants’
Rooker - Fel dman ar gunent .

1. The Rooker -Fel dnman doctri ne

A federal district court is a court of original jurisdiction
and as such it does not have subject matter jurisdiction to

deci de appeals fromstate courts. See District of Colunbia Ct.

of App. v. Feldman, 460 U.S. 462, 482, 103 S. C. 1303 (1983);

Rooker v. Fidelity Trust Co., 263 U S. 413, 415-16, 44 S. C. 149

(1923). Accordingly, the Rooker-Fel dman doctrine precludes a
federal court fromreviewng the final adjudication of a state s
hi ghest court or to evaluate constitutional clains that are
inextricably intertwned wth the state court s decision in a

judicial proceeding. See Marks v. Stinson, 19 F.3d 873, 886 n. 11

(3d Gr. 1994). Aclaimis “inextricably intertwned” if the
federal claimsucceeds only to the extent that the state court
wongly decided the issues before it or, in other words, if the

requested relief in the federal suit would effectively reverse



the state decision or otherwse void its ruling. See FOCUS v.

Al |l egheny County C. of Common Pleas, 75 F.3d 834, 840 (3d Cr.

1996). The Third Circuit Court of Appeals interprets the Rooker-
Fel dman doctrine to al so enconpass final decisions of |ower state
courts.?

A federal proceeding is barred under Rooker-Fel dnman where
considering the federal court cause of action would be the
equi val ent of an appellate review of the state court s decision.
See FOCUS, 75 F.3d at 840. Rooker-Feldnman applies to both clains

t hat were brought and clains that could have been brought in

state court. See Feldman, 460 U.S. at 483 n.16 (enphasis added).
In Valenti v. Mtchell, 962 F.2d 288 (3d Cr. 1992), the Third

Circuit Court of Appeals underscored the Feldman Court’s
statenment that the doctrine also applies to clains that could
have been brought in the state court proceeding. See id. at 296.
Therefore, a disgruntled plaintiff nmay not attenpt to reverse a
state court decision through artful pleading in a federal court.

See Gulla v. North Starbane Township, 146 F.3d 168, 171 (3d Cr.

1998); Stern v. Nix, 840 F.3d 208, 212 (3d G r. 1988).

Def endants set forth several argunents for its contention
t hat the Rooker-Fel dman doctrine precludes Plaintiff from
proceedi ng on the instant federal |awsuit. Defendants contend
that this Court |acks subject matter jurisdiction because

Plaintiff had a full and fair opportunity to present all of his

! The Court notes that the Rooker-Fel dnman doctrine is extremely sinmlar to
issue and claimpreclusion. See E.B. v. Verniero, 119 F.3d 1077, 1090 (3d Cir. 1997);
Port Auth. v. Police Benev Ass’'n v. Port Auth., 973 F.2d 169, 178 (3d GCr. 1992).




argunents to the state courts, including the argunents contai ned
in the instant federal |awsuit, that the Pennsylvania courts had
a conplete record of the proceedi ngs on which to determ ne the
nmerits of Plaintiff s various appeals thereby inplying that
Pennsyl vania’ s Local Agency Act is relevant, that Plaintiff
pursued his clains to the state’s highest court, and that
Plaintiff's requested relief would effectively reverse the

deci sions of the state courts.

Plaintiff argues that the issues in the state court
proceedi ngs were “different” because he was appealing the limted
i ssue of the decision by the Comm ssion. (Pl. s Mm in Supp.
of PI. s Supplenental Response to Def.s’ Mdt. for Summ J. at
2). Implicit in Plaintiff's argunent is that because the issues
before the state court were “different,” he should be allowed to
litigate the instant causes of action in federal court.
Plaintiff’'s argunent w thstands neither the requirenents of
section 752(a) of Pennsylvania s Local Agency Law, 2. Pa. Cons.
Stat. Ann. 8§ 752(a), nor the Rooker-Feldman doctri ne.

Section 752(a) states in pertinent part as foll ows:

A party who proceeded before a | ocal agency [such as the

Phi | adel phia G vil Service Conm ssion] under the terns of a

particul ar statute, home rule charter, or |ocal ordinance or

resol ution shall not be precluded from questioning the
validity of the statute, honme rule charter or |oca

ordi nance or resolution in the appeal, but if a full and

conpl ete record of the proceedings before the agency was
made such party may not raise upon appeal any other question

not rai sed before the agency (notw thstanding the fact that
the agency may not be conpetent to resolve such gquestion)
unl ess allowed by the court upon due cause shown.

2. Pa. Cons. Stat. Ann. § 752(a) (enphasis added). Wile the



pl ai n | anguage of section 753(a) indicates that Plaintiff waived
any issue that he failed to raise before the Conm ssion,

Pennsyl vani a state court decisions indicate that constitutional
chal | enges need not be raised at the admnistrative |evel. See

Newconb v. Civil Serv. Comm n of Fairchance Borough, 515 A. 2d

108, 110 (Pa. Commw. Ct. 1986). Nevertheless, if constitutional
clains are not raised at the admnistrative |evel, they nust be
rai sed before the trial court or they are otherw se wai ved. See

id.;: see also Reisenbach v. Cvil Serv. Commn, 417 A 2d 1292

(Pa. Commw. Ct. 1980).

Whet her or not Plaintiff raised his constitutional and/or
statutory clains before the Comm ssions or the state trial court,
in the words of deceased author Joseph Heller, he is in a Catch-
22 situation. That is, whether Plaintiff did or did not raise
t he causes of action stated in the instant matter, the Court
| acks subject matter jurisdiction pursuant to the Rooker-Fel dman
doctrine to hear the nerits Plaintiff’s clains. Accordingly,
Plaintiff’s instant cannot be adjudicated in this Court as it
| acks subject matter jurisdiction.

As di scussed above, Rooker-Feldman applies to both clains

t hat were brought and clains that could have been brought in

state court. See Feldnan, 460 U S. at 483 n.16; Valenti .

Mtchell, 962 F.2d 288, 296 (3d Cr. 1992). Each of the clains
stated in Plaintiff's federal lawsuit, at the very |least, could
have been brought in the state court proceedi ngs.

Because Pennsyl vania | aw requires that all but



constitutional clainms nust be raised at the adm nistrative |evel
if such clainms to be preserved on appeal, Plaintiff was
statutorily required to raise his Wistleblower claimwhile he
was before the Comm ssion. It appears that he did not expressly
do so, thereby waiving his right to have this claimheard in
federal court. On the other hand, even if he raised the

Wi st | ebl ower issue before the Conm ssion, the Rooker-Fel dman
doctrine precludes this Court fromconsidering this claimbecause
doing so woul d be equivalent to perform ng an appellate revi ew of
the state courts’ decisions. See FOCUS, 75 F.3d at 840.

Mor eover, the record nmakes clear the Commobnweal th's courts
concl usi vely decided that there existed substantial legitinmte
bases for the personnel actions challenged by Plaintiff, thereby
repudi ating Plaintiff’s \Wistl ebl ower Law cause of action. The
Court now considers Plaintiff’s constitutional clains.

Again, Plaintiff is in a Catch-22 situation. Constitutional
claims, if not raised at the admnistrative |evel, nust be raised
at trial court. Plaintiff's responses to Defendants’ Sunmary
Judgnent Motion inplicitly indicates that he did not raise his
constitutional clainms in any of the state court proceedi ngs which
he initiated. This failure doons Plaintiff’s instant
constitutional clains. Indeed, the Third Crcuit Court of
Appeal s determ ned that when a litigant failed to bring a
constitutional claimin state court and then attenpts to bring
said claimin federal court, “it is appropriate to presune that

the state court would have been willing to decide [the



Plaintiff’s] constitutional clainms subject to rebuttal by clear

evidence to the contrary.” Guarino v. lLarsen, 11 F.3d 1151, 1156

(3d Gr. 1993). Therefore, Plaintiff waived his constitutional
clains and this Court is powerless to override his waiver.

On the other hand, assum ng arguendo that Plaintiff raised
the instant constitutional clains before either the Conm ssion or
the state trial court, the Court is still precluded by the
Rooker - Fel dman doctrine from hearing said clains a second tine.

As stated above, the doctrine prevents a federal trial court from
hearing constitutional clains that are inextricably intertw ned
with the state courts decisions. Because Plaintiff seeks, inter
alia, reinstatenent in the instant federal |awsuit and he sought,

inter alia, reinstatenent in his state court proceedi ngs, the

Court may not adjudicate the instant constitutional clains as
they are inextricably intertwwned wwth the state court s
deci si ons.

It is conceivable that Plaintiff instituted this federal
| awsuit upon the realization that he waived certain causes of
action by not raising thembefore the Conm ssion or the state
trial court. If this indeed is the case, the Rooker-Feldman is
ideally suited to this situation as it is fashioned to prevent
plaintiffs fromcircunventing state court decisions through
artful pleadings. It is also conceivable that Plaintiff
i nnocently decided to structure his pursuit of relief by seeking
redress in both state and federal court. Even when giving

Plaintiff the benefit of the doubt by assum ng that he did not

10



try to gain an unfair advantage through artful pleading and
procedural shenani gans, the Court still |acks subject nmatter
jurisdiction.

Accordi ngly, because Plaintiff could have but did not
litigate his state statutory and constitutional clains in the
Pennsyl vani a courts, he is barred from pursuing those clains in
this Court. The Court |acks subject matter jurisdiction over the
instant matter pursuant to the Rooker-Fel dman doctri ne.

Therefore, Plaintiff’s Conplaint is dismssed with prejudice and

Def endants’ Mtion for Sunmary Judgment is denied as noot. 2

2 As the Court |acks subject matter jurisdiction over Plaintiff’'s federal

clainms, the Court need not consider Defendants’ other arguments for summary judgnent.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

R DAVID. VILLELA . CaVIL ACTION
V. :
CI TY OF PH LADELPHI A, et al. © NO 98-1313

Fl NAL JUDGVENT

AND NOW this day of Decenber, 1999, upon consideration
of Defendants’ Mdtion for Summary Judgnent (Docket No. 14),
Plaintiff’'s response thereto (Docket No. 15), and Plaintiff’s
suppl enental response thereto (Docket No. 16), IT IS HEREBY
ORDERED that Plaintiff's Conplaint is DI SM SSED w th prejudice

and Defendants’ instant Mbtion is DEN ED as noot .

BY THE COURT:

HERBERT J. HUTTON, J.
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