IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
UNI TED STATES OF AMERI CA
V. : CRIM NAL NO. 99-128
W LLI AM CASE

ORDER
This matter is before the Court on the follow ng
pretrial notions of defendant WIIiam Case:

1. Motion for Governnment Agents to Retain, Preserve
and Produce Their Rough Notes (Doc. No. 14);

2. Motion for Excul patory Evidence (Doc. No. 15);

3. Motion to Disclose and Limt the Introduction of
Evi dence of O her Crines, Wongs and Acts Pursuant
to Federal Rule of Evidence 404(b) (Doc. No. 16);

4. Motion to Conpel Disclosure of Existence and
Subst ance of Prom ses of Imunity, Leniency or
Preferential Treatnent (Doc. No. 17);

5. Mbtion for Production of Jencks Act and Rule 26.2
Material (Doc. No. 18); and

6. Motion to Require Notice of Intention to Use O her
Crinmes, Wongs or Acts Evidence (Doc. No. 19).

Upon consi deration of those notions, the governnent’s
response to those notions and the entire record herein, it is

her eby ORDERED that the notions are DENI ED AS MOOT.

BY THE COURT:

HONORABLE W LLI AM H. YOHN, JR
United States District Court Judge



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA
V. : CRIM NAL NO 99-128
W LLI AM CASE

GOVERNMENT’ S RESPONSE TO PRETRI AL MOTI ONS
OF DEFENDANT W LLI AM CASE

This menorandumwi Il respond to the six pretrial
notions filed by defendant WIliam Case. As set forth bel ow, al
of the notions should be denied as noot.
| . MOTI ON FOR EXCULPATORY EVI DENCE

The defendant has noved for disclosure of “all actual
and potential favorable of [sic] excul patory evidence relative to
the issues of guilt or punishnent.” Mbtion for Excul patory
Evidence at 1. This notion should be denied as noot. The
governnent provi ded the defendant with all excul patory evidence
inits possession (to the extent there is any excul patory
evidence at all in this case) on March 19, 1999, when it
furnished himw th a conpl ete di scovery package. As the
governnent infornmed defense counsel in its |letter accompanyi ng

t hose discovery materials, the government will continue to conply

with its duty to disclose excul patory evidence should any such

evi dence cone into its possession fromnow until trial.*

! See Letter fromMtchell E. Zanoff to Mchael A Wenof
dated March 19, 1999 (“Discovery Letter”) at 3 (attached hereto
as Exhibit A).



1. MOTI ON TO COWPEL DI SCLOSURE OF EXI STENCE AND SUBSTANCE
OF PROM SES OF | MVUNI TY, LEN ENCY OR PREFERENTI AL
TREATMENT
This notion should al so be denied as noot. The

government has not made any “pronmises of inmunity, |eniency or

preferential treatnent” to any witness in this case.

L1l MOTI ON FOR PRODUCTI ON OF JENCKS ACT AND RULE 26. 2
MATERI AL

The defendant has asked the Court to order early
di scl osure of Jencks Act materials. Menorandum of Law in Support
of Mdtion for Production of Jencks Act and Rule 26.2 Material at
2. The Jencks Act provides:

In any crimnal prosecution brought by the United

States, no statement or report in the possession

of the United States which was nmade by a

government wi tness (other than the defendant)

shal | be the subject of a subpoena, discovery, or

i nspection until said witness has testified on

direct examnation in the trial of the case.
18 U.S.C. § 3500(a). The Act further provides that after a
w tness called by the governnent has testified on direct
exam nation, the Court shall, on notion of the defendant, order
t he governnent to produce any statenent of the witness in the
possessi on of the governnent which relates to the subject matter
of the witness’s testinony. 18 U S.C. 8§ 3500(b). Thus, there is
no authority for the defendant to conpel the disclosure of Jencks
materials for a trial witness prior to the direct exam nation of
t hat wi t ness.

Nevert hel ess, the governnent does not object to

di scl osing Jencks materials in advance of each witness’s direct



exam nation. Accordingly, as the governnent inforned the

def endant | ast nonth when it furnished himw th di scovery
materials, the government will provide early disclosure of Jencks
material (including any grand jury testinony that qualifies under
t he Jencks Act) approximately three to five days before trial
after it has decided which witnesses will testify at trial. See
Di scovery Letter at 4. Thus, the notion for early disclosure of
Jencks material should be denied as noot.

| V. MOTI ON FOR GOVERNMENT AGENTS TO RETAIN, PRESERVE AND
PRODUCE THEI R ROUGH NOTES

The governnent has no objection to the defendant’s
request for the preservation of notes prepared by governnent
agents in connection with this investigation. However, the
gover nnent agents assigned to this investigation have advised the
undersigned that they did not take any notes in connection with
this case, which adopts an investigation already conducted by the
Phi | adel phia Police Departnent. The agents will retain any notes
they generate fromnow until trial. Thus, this notion should be
deni ed as noot .

V. MOTI ON TO REQUI RE NOTI CE OF | NTENTI ON TO USE OTHER
CRI MES, WRONGS OR ACTS EVI DENCE

The defendant has requested notice of the governnent’s
intention to introduce evidence of “other crinmes, wongs or acts”
agai nst the defendant at trial. The government recognizes its
obligation to provide the defendant with reasonable notice of
such evidence in advance of trial. See Fed. R Evid. 404(b). 1In

accordance with that obligation, the governnent inforned the



def endant a nonth ago that it intended to introduce “evidence of
t he defendant’s invol venent in narcotics trafficking activities
ot her than those charged in the indictnent to establish that the
def endant knowi ngly possessed the drugs which were seized from
himand that he intended to distribute those drugs.” Discovery
Letter at 6.

To the extent the defendant seeks nore detailed notice
under Rul e 404(b), this nenorandumw || provide that notice. The
government intends to introduce evidence of any crim nal
convi ctions of the defendant relating to the distribution of
narcotics. The defendant’s involvenent in other drug trafficking
activities is plainly adm ssible under Rule 404(b) to show
know edge, intent and absence of m stake.

The defendant was convicted at | east once in the past
of possession with the intent to distribute a controlled
substance. The defendant pled guilty to that charge on Cctober
16, 1997 in the Phil adel phia County Court of Conmon Pleas (" CCP")
(Case No. CP #9705-0658) and was sentenced to two years
probation. In that case, the defendant admtted that he
possessed with the intent to distribute approximately 55 packets
of crack cocaine. The conviction is recent and extrenely
probative of know edge, intent and absence of m stake in this
case. Wile the governnment is not aware of any other drug
trafficking convictions, it reserves the right to introduce

evi dence of other convictions under Rule 404(b) should such



2 Moreover, if the defendant

evi dence conme to its attention.
deni es possessing drugs altogether, the governnent al so reserves
the right to introduce evidence of his prior conviction in the
CCP (Case No. MC #9709-4666) for know ng possession of narcotics.
Thus, the governnment has provided the defendant with
the Rule 404(b) notice he seeks and, therefore, the notion should
be deni ed as noot.
VI . MOTI ON TO DI SCLOSE AND LIM T THE | NTRODUCTI ON OF
EVI DENCE OF OTHER CRI MES, WRONGS AND ACTS PURSUANT TO
FEDERAL RULE OF EVI DENCE 404( b)
The defendant’s final notion seeks disclosure of the
evi dence the governnment intends to introduce at trial under Rule
404(b) and requests a pretrial hearing on the adm ssibility of
t hat evidence. Wth respect to disclosure of Rule 404(b)
evi dence, the governnent already has provided the defendant with
a certified copy of his prior conviction for possession with the
intent to distribute crack cocaine. |In addition, the governnent
will provide the defendant with the police reports and
prelimnary hearing transcript relating to that conviction prior
totrial. As to the defendant’s request for an in |linmne hearing

on the Rule 404(b) evidence, the governnment has no objection to

that request. Prior to trial, the government will formally nove

2 Wen the defendant was indicted, he had at |east two open
cases in the CCP (Case Nos. CP #9802-0400 and CP #9804-0788) in
whi ch he was charged with possession with the intent to
di stribute a controlled substance. In the event the defendant
is, or already has been, convicted in either or both of those
cases, the governnent also intends to introduce evidence of those
convi ctions under Rule 404(b).



for adm ssion of the Rule 404(b) evidence and request that the
Rul e 404(b)/403 bal ancing test be perfornmed before the evidence

is admtted. Thus, this notion should al so be deni ed as npot.

Respectful ly subm tted,

M CHAEL R. STILES
United States Attorney

J. HUNTLEY PALMER, JR
Chi ef, Firearns
Assistant United States Attorney

M TCHELL E. ZAMOFF
Assistant United States Attorney



CERTI FI CATE OF SERVI CE
| hereby certify that on this __ day of April 1999,
served a copy of the foregoing Governnment’s Menorandumin
Response to Defendant’s Pretrial Mdtions, by first-class mil,
post age prepaid, on:
M chael Wenof, Esquire
1600 Market Street

Suite 1416
Phi | adel phi a, PA 19103

M TCHELL E. ZAMOFF
Assi stant United States Attorney



