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INTRODUCTION

The United States District Court for the Eastern District of Pennsylvania, having been
designated by the Judicial Conference of the United States as a* Pilot District” under Section
105(b) of the Civil Justice Reform Act of 1990, adopts the following Civil Justice Expense and
Delay Reduction Plan' and directs that it be implemented as of December 31, 1991. It shall
apply to al civil casesfiled on or after that date and may, at the discretion of the court, apply to
cases then pending.

Pursuant to the mandate of the statute,? the court has had the benefit of a detailed report
prepared by an Advisory Group appointed by Chief Judge Bechtle after consultation with the
other judges of the court. The court has been mindful of its obligation to undertake an
independent review and assessment of the Advisory Group’ s recommendations, and it has done
0.

The Advisory Group was broadly representative of the diverse mix of the litigants who
appear before the court,® including in its membership aformer chairman of amajor law firm, the
United States Attorney for this district, the Director of the Philadel phia Volunteers for the
Indigent Program, the Chief Counsel of the Public Interest Law Center of Philadel phiathe Chief
Deputy Attorney Genera of the Commonwealth of Pennsylvania, and other active practitioners
with rich and extensive experience.* It was, in addition, agroup of unusually talented individuals.
Under the able and dedicated leadership of Chairman Robert M. Landis and Reporter A. Leo
Levin, they devoted themselves energetically to completing their initial assignment on an
accel erated time schedule imposed by the strictures of the statute.> Moreover, they did so
without curtailing debate, without giving short shrift to any portion of their long agenda, and
without sacrificing quality.

See Section 105(b) of the Civil Justice Reform Act of 1990 and 28 U.S.C. Sections 471
and 472, reprinted in Appendix II.

228 U.S.C. Sections 478 and 472(a).
328 U.S.C. Sections 478(b).

“The biographies of the members of the Advisory Group are included in its report, pages
135-142.

>Section 105(b)(1) of the Act requires that pilot districtsimplement their respective plans
no later than December 31, 1991. Since the Eastern District of Pennsylvaniais a metropolitan
court with 23 judgeships and 11 senior judges, in addition to seven full-time magistrate judges, it
IS necessary to appoint a Task Force to assist in evaluating the Advisory Group Report and in
shaping a plan for consideration of the court. Asaresult it was essential that the Advisory Group
fileits report no later than the beginning of August.
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Five ex-officio members of the Group include the Chief Judge, two district judges, a
magistrate judge, and the clerk of court, assuring the closest coordination consistent with
independent judgment. More significantly, the Advisory Group set out to learn the views of
lawyers and litigants more generally. The activities of the Group are detailed in Appendix |1 of
its Report, which included a public hearing, questionnaires, interviews with judges in chambers,
and presentations by judges in plenary sessions of the Group.

Asaresult of this process, which included vigorous debate over technical details as well
as broader policy issues, the Advisory Group was able to achieve consensus and to deliver to the
court a product that has shaped the broad outlines of the Plan being promulgated at this time.

Not all of the recommendations of the Advisory Group were addressed to the court, and
asaresult not all are appropriate for inclusion in the Plan. For example, the Advisory Group
identifies vacancies in the authorized judgeships as the single most significant cause of delay and
expenseto litigants in this district and recommends that the Congress hold oversight hearings
focused on the process of authorizing new positions and, thereafter, on the processes of selection,
nomination, confirmation, and appointment.

Two simple facts underscore the significance of this finding and recommendation. First,
the total number of vacancy months over the course of the last five years for which published
data are available, 1986-1990, is almost exactly the equivalent of nine district judges, each sitting
on the bench for one full year. Moreover, empty chairs on the bench often have negative effects
far beyond what the simple data might show; vacancies make "firm" trial dates totally
unpredictable and the credibility of court-imposed deadlines meaningless.

Second is the fact that the increase in the volume and complexity of criminal cases has
exacerbated the impact of the vacancies. Indeed, the tentative findings of the Federal Judicial
Center study of the demands imposed by criminal cases, undertaken as a part of its current review
of weighted casel oads and reported to us by the Center in the late summer of the current year,
justify an additional three judgeships in the Eastern District of Pennsylvania.

The judges of this court are in agreement with the analysis and the conclusions of the
Advisory Group concerning vacant judgeships, but, as must be clear, the remedy does not lie
with the court and can hardly find a place in the court's Plan.

Similarly, the Report of the Advisory Group calls attention to the provision in the
national rules’ that appearsto allow a plaintiff, without reason or penalty, to delay service of
process for afull 120 days after the filing of the complaint. Again, the basic remedy does not lie
within the competence of the court, but we endorse the analysis and recommendation of the
Advisory Group.

®See Federal Rule of Civil Procedure 4(j)
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A list of recommendations of the Advisory Group not intended for inclusion in the Plan
because they were not addressed to the court aoneis set forth in Appendix 1V.

The Reguirements of the Act and the Structure of the Plan

The Civil Justice Reform Act of 1990 sets forth in great detail "principles and guidelines
of litigation management and cost and delay reduction."’ The statute provides that every district
court "shall consider” these principles and guidelines in the development of its plan, but for the
vast mgjority of district courts whether any or all of them isincluded in their respective plansis
entirely discretionary.

Thisis not true of the respective plans of the Pilot Courts. Accordingly, each of
the guidelines and principlesisincluded in the Plan of the court, promulgated herein.2 The full
text of the relevant section isincluded in Appendix Il, but it is useful to summarize these
principles here. They are:

Q) systematic, differential treatment of civil cases that tailor "case-specific
management” to specified criteria;

2 early and ongoing control of the pretrial process by the involvement of a
judicial officer;

(©)) special treatment for cases identified as "complex,” with particular
attention to discovery;

4 encouragement of cost-effective discovery through voluntary exchange of
information; and

) requiring good faith effort of the parties to resolve discovery disputes;

(6) utilization of alternative dispute resolution.
The Act also includes aroster of litigation management techniques that are optional even for
pilot courts.® The statute provides that the district courts "shall consider and may include" each of

these techniques. Each has been considered by the Advisory Group and by the court. In the case
of the suggested requirement for ajoint discovery-case management plan, the proposal has been

28 U.S.C. 8473 (), reprinted in Appendix Il
8Civil Justice Reform Act of 1990 105(b).

928 U.S.C. §473 (b).



rejected in part by being limited to cases on the special management track.'® The suggestion that
clients as well astheir lawyers be required to sign requests for extension of discovery deadlines,
for example, is likewise rejected for the reasons given by the Advisory Group.”** Finally, the
suggestion that the court create a neutral evaluation program is not approved at thistime, again
for the reasons adequately expressed by the Advisory Group in its Report.*

The Continuing Membership of the Advisory Group

Facilitating access to justice, reducing delay and expense in civil litigation, is a continuing
process and the Act recognizes this. Periodic reassessment of the condition of the court's docket
is required,” additional actions by the court are envisioned,'* and the Advisory Groups are
created as continuing bodies with individual memberships limited to four years, except the
United States Attorney, who is a permanent member."*®

1028 U.S.C. 8473(b)(1), reprinted in Appendix 1. This requires the court to “explain the
reasons’ for failure to include this technique in the Plan. The reasons given by the Advisory
Group for not making such joint plans a universal requirement, reprinted in Appendix 11, are
adopted by the Court.

1128 U.S.C. 8473(b)(3), reprinted in Appendix I1.

1228 U.S.C. 8473(b)(4), reprinted in Appendix Il. For the recommendations of the
Advisory Group, see Appendix II1.

1328 U.S.C. 8475 calls for annual reassessment. Cf. 105b, which provides that the plans
of the pilot districts shall remain in effect for three years.

128 U.S.C. 8475.

1528 U.S.C. 8478 (c) and (d).



CHAPTER SYSTEMATIC, DIFFERENTIAL TREATMENT OF CIVIL CASES
FOR PURPOSES OF CASE-SPECIFIC MANAGEMENT?*

Section 1:01  Case Management Tracks

Each civil case will be assigned to one of the following tracks:

@ Habeas Corpus

(b) Social Security

(c) Arbitration

(d) Asbestos

(e Specia Management

() Standard Management

Section 1:02 Management Track Definitions

@ Habeas Corpus - Cases brought under 28 U.S.C. 82241 through §82255.

(b) Social Security - Cases requesting review of a decision of the Secretary of Health and
Human Services denying plaintiff Social Security benefits.

(c) Arbitration - Cases designated for arbitration under Local Civil Rule 53.2.

(d) Asbestos - Cases involving claims for personal injury or property damage from exposure
to asbestos.

(e Specia Management - Cases that do not fall into tracks (a) through
(d) that need special or intense management by the court due to one or more of the
following factors: *

1See Chapter V1 of the Advisory Group Report (pages 57-63) for a discussion of the
rational e behind these recommendations, relevant statutory provisions, and an explanation of
how this Plan satisfies the requirements of the statute. Excerpts are reprinted in Appendix Il of
this Plan (pages 51-56).

YSpecial management cases will usually include that class of cases commonly referred to
as “complex litigation” as that term has been defined in the Manual for Complex Litigation. This
isintended to include cases that present unusual problems and require extraordinary treatment.
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(1) large number of parties;

(2) large number of claims or defenses;

(3) complex factual issues,

(4) large volume of evidence;

(5) problems locating or preserving evidence,

(6) extensive discovery;

(7) exceptionaly long time needed to prepare for disposition;
(8) decision needed within an exceptionally short time; and
(9) need to decide preliminary issues before final disposition.

(f) Standard Management — Cases that do not fall into any one of the other tracks.

See 80.1 of the Manual. It may include two or more related cases. Complex litigation typically
includes such cases as antitrust cases; cases involving alarge number of parties or an
unincorporated association of large membership; cases involving requests for injunctive relief
affecting the operation of large business entities; patent cases; copyright and trademark cases,
common disaster cases such as those arising from aircraft crashes or marine disasters; actions
brought by individual stockholders; stockholder’ s derivative and stockholder’ s representative
actions; class actions or potential class action; complex commercial cases, and other civil (and
criminal) cases involving unusual multiplicity or complexity of factual issues See 80.22 of the
Manual for Complex Litigation.

The Manual for Complex Litigation was originally prepared in 1967 by a sub-committee
of the Judicial Conference of the United States, and successive revisions and editions of the
Manual relied upon these definitions. The 1985 Manual for Complex Litigation Second
(MCL2D, prepared by the Federal Judicial Center) is a complete updating and revision of the
Manual and utilizes the definition of complex cases from the earlier Manual as the framework for
current recommended procedures.



Section 1:03 Assignment to a Management Track

@ The clerk of court will assign cases to tracks (a) through (d) based on the
initial pleading.

(b) In al cases not appropriate for assignment by the clerk of court to tracks
(@) through (d), the plaintiff shall submit to the clerk of court and serve with the complaint on al
defendants a case management track designation form specifying that the plaintiff believes the
case requires Standard Management or Special Management. In the event that a defendant does
not agree with the plaintiff regarding said designation, that defendant shall, with itsfirst
appearance, submit to the clerk of court and serve on the plaintiff, and all other parties, a case
management track designation form specifying the track to which that defendant believes the
case should be assigned.

(© The court may, on its own initiative or upon the request of any party,
change the track assignment of any case at any time.

(d) Nothing in this Plan isintended to abrogate or limit ajudicia officer's
authority in any case pending before that judicial officer, to direct pretrial and trial proceedings
that are more stringent than those of the Plan and that are designed to accomplish cost and delay
reduction.

(e Nothing in this Plan isintended to supersede Local Civil Rules 40.1 or
72.1, or the procedure for random assignment of Habeas Corpus and Social Security cases
referred to magistrate judges of the court.

Section 1:04 Management Track Procedures-Standard Track

Cases that are assigned to the Standard Track shall be disposed of in accordance with the routine
practices and procedures of this court. Pretria procedure for Standard Track cases shall be
conducted in accordance with Rule 16 of the Federal Rules of Civil Procedure and Local Civil
Rules 16.1 and 16.2.

Section 1:05 Management Track Procedures-Specialized Cases

(a) Habeas Corpus Track -- Cases will follow the Federal Rules Governing Section 2254 Cases
or, in cases brought under 28 U.S.C. §2255, the Federal Rules Governing Section 2255 Cases
and Local Civil Rule9.3. The court may, at its discretion, refer the case to a magistrate judge
pursuant to 28 U.S.C. 8636(b).

(b) Socia Security Track - Immediately after assigning a case to the Social Security Track, the
clerk will enter and serve on all parties an order stating:



(2)Within 10 days after the date of entry of the order the plaintiff shall
cause the summons and complaint to be served on the defendant in the
manner specified by Federal Rules of Civil Procedure 4(d)(4) and 4(d)(5).

(2)Within 60 days after service of the complaint, defendant shall serve an
answer and a certified copy of the administrative record.

(3)Within 45 days after service of the entry of appearance by the
defendant, plaintiff shall file and serve a motion for summary judgment
and supporting brief.

(4)Within 30 days after service of plaintiffs motion and brief, defendant
shall file and serve a cross-motion for summary judgment and supporting
brief.

(5) Plaintiff may serve areply brief within 15 days after service of
defendant's motion and brief.

The court may, at its discretion, refer the case to a magistrate judge pursuant to 28 U.S.C. 8§
636(b).

(c) Arbitration Track - Cases will be managed in accordance with Local Civil Rule 53.2.

(d) Asbestos Track - Cases will be managed in accordance with the Master Case Management
Order issued December 16, 1987, as it may be amended from time to time.

(e) Special Management Track -- The clerk will notify the court immediately upon assignment of
acase to the Special Management Track. Thereafter, management of the case will proceed in
accordance with the provisions of this Plan unless determined otherwise by the court in
consultation with the parties.



CHAPTER II. INVOLVEMENT OF JUDICIAL OFFICERSIN THE PRETRIAL
PROCESS"
Section 2:01  Assessing and Planning the Progress of the Case

(a) Federa Rule of Civil Procedure 16 and Local Civil Rule 16.1 shall apply in all
cases on the Standard Track (except those exempted by Local Civil Rule 16.2).

(b) It isthe policy of the court that in most cases there shall be an initial pretrial
conference, which may be conducted by telephone, prior to the entry of the scheduling order.
Nothing in this section shall limit the discretion of any judicia officer with respect to dispensing
with theinitial pretrial conference or to ordering an in-person conference in any individual case
pending before that judicia officer.

(c) Cases on the Standard Track that are exempt from a scheduling order under
Local Civil Rule 16.2, such as student loan cases, normally do not require and are not advantaged
by involvement of ajudicial officer in the pretrial process. In the unusua casein which such
involvement is appropriate, the judicial officer to whom the case has been assigned shall, in the
exercise of hisor her discretion, take whatever steps are appropriate to assure the just and speedy
disposition of the case.

(d) Cases on the Special Management Track shall be governed in accordance with
the provisions of Chapter Il of this Plan.

Section 2:02 Early, Firm Trial Dates
(@ Timeof Trid

Q) Except for asbestos cases and cases on the Specia Management
Track, the court accepts as aguideline that trial should take place within 12 months of filing.

2 For cases on the Special Management Track and for asbestos cases,
except for those cases certified as exempt under the provisions of 28 U.S.C. §473(a)(2)(B) (i)™

8See Chapter V11 of the Advisory Group Report (pages 64-71), reprinted in Appendix Il
of this Plan (pages 57-63), for discussion of the rationale behind these recommendations, the
relevant statutory provisions, and an explanation of how this Plan satisfies the requirements of
the statute.

A caseis exempted by the statute from the requirement of atrial within 18 monthsif a
judicial officer certifies that “the demands of the case and its complexity make such atria date
incompatible with serving the ends of justice,” or that “the trial cannot reasonably be held within
such time because of the complexity of the case or the number or complexity of pending criminal



and (ii), the court accepts as a guideline that trial should take place within 18 months of filing.
(b) Time for Scheduling the Trial Date

@ For most cases, the trial date should be set in the scheduling
order entered under Federal Rule of Civil Procedure®™.

2 For cases on the Special Management Track, thetrial date
should be set after a settlement conference, which would occur within
approximately six months after the filing of the complaint.

(©)) For all cases, thetria date should be set initially for a
specific month. The exact date for trial shall be set a alater time by the
court. Once thetrial date has been set, no continuances should be granted
without compelling reasons.

(c) Procedure When the Court Cannot Adhere to the Date

Q) When the demands of the judge's criminal docket, or the
unanticipated length of acivil trial, or some other emergency or
unanticipated situation prevents the court from adhering to atrial date,
counsel should be advised as soon as practicable after the impediment

appears.

2 If, a the time the impediment to trial appears, the judge to
whom the case is assigned is able to schedule a new trial date on which all
counsel expect to be available and which date will occasion no undue
hardship or expense to the litigants, the case will be rescheduled to begin
trial on the alternate date.

(©)) If the assigned judge cannot schedul e a suitable alternate
date in accordance with section (2), and if an identified magistrate judge
will be available on that date to preside over the trial, and if all parties and
their counsel consent that the identified magistrate judge may do so, the
case may be assigned to such magistrate judge, in accordance with the
procedure detailed below. An appropriate consent form shall be available
from the office of the clerk of court, which shall be signed by the parties
and their counsel. It shall be appropriate for the parties to withhold
consent until learning of the availability of an identified magistrate judge.

1°See chapter V1 of the Advisory Group Report (pages 57-63) for adiscussion of the
rational e behind these recommendations, relevant statutory provisions, and an explanation of
how this Plan satisfies the requirements of the statute. Excerpts are reprinted in Appendix Il of
this Plan (pages 51-56).
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Where appropriate and in conformity with Local Civil Rule 72.1, 1, (h), assignment to a
magistrate judge may be made by the judge to whom the case is assigned. In all other cases, the
judge to whom the case is assigned may refer the case to the Chief Judge for assignment to a
magistrate judge. All such assignments and any further procedures shall be in conformity with
the provisions of and the policies articulated in Local Civil Rules40.1, 40.3.1 and 72.1.

Section 2:03 Dispositive Motions

@ Theinitial scheduling order should include a deadline for filing dispositive
motions, set sufficiently in advance of the trial date so as not to interfere with
it.

(b) It is expected that dispositive motions will be decided promptly to reduce
unnecessary costs to the litigants.

CHAPTERII1I. TREATMENT OF CASESON THE SPECIAL MANAGEMENT
TRACK

In all cases on the Special Management Track the pretrial process shall be as set forth in this
section unless otherwise directed by thetrial judge.

Section 3:01 Initial Pretrial Conference

In al such cases a scheduling conference shall be scheduled by the assigned judge or magistrate
within 30-60 days after the filing of the complaint. Prior to such conference, the parties shall
confer and provide the court with a proposed case management plan. The proposed plan should
address the following items:

(A)  designation of lead and liaison counsel and the roles and responsibilities of
each;

(B)  deposition guidelines;
(C)  protective orders,

(D) ifthecaseisaclassaction, aproposa for class discovery and atimetable
for briefing together with a hearing date;

(E) identification of any summary discovery and its timing;

(F) possible Federal Rule of Civil Procedure 12 or summary judgment
motions and a proposed timetable for briefing and hearing; and

(G)  thepossibility of bifurcation.

11



During the initial pretrial conference, counsel shall be prepared to discuss with the
court procedures for resolving discovery disputes. The court shall determine the procedure for
resolving discovery disputes - for example, by attempting to resolve among the parties, by
making a conference call to the judge's chambers, by bringing a motion to compel, or by
imposing sanctions where one party has taken an unreasonable position.

Where it appears that cases are pending in several districts and a motion for
consolidation has been filed before the Judicial Panel on Multi District Litigation, the court shall
determine what discovery is pending in the other cases and require the parties to coordinate with
such discovery.

At the conclusion of the first or initial pretrial conference, the court shall issue a
case management order, set the date for the second pretrial conference and establish the due date
for the next preconference statement. Ile second pretrial conference shall be held three to four
months after the initial conference.

Section 3:02 Second Pretrial Conference

The primary purpose of the second pretrial conference is to determine whether the
case will settle. Prior to the conference, the parties shall submit to the court brief preconference
statements that identify their claims and defenses with the evidentiary support obtained from
discovery. The purpose of these statementsis to enable the judicial officer conducting the
conference to make an informed contribution to the settlement process; therefore, all statements
should contain sufficient detail to accomplish that end.

The conference shall be attended by the attorneys of record as well as a party, or
representative of a party, with authority to settle the case.

If the case does not settle during the conference, the court shall, at or shortly after
the conference, set firm trial and discovery cutoff dates and order the parties to submit aplan to
prepare for the trial of the case. The court should review the proposal and issue an order
containing such aplan. The proposed plan shall include deadlines for all of the remaining events
contemplated by the parties, such as:

(D)identification of summary judgment or other dispositive motions or
issue-limiting motions, and a proposed schedule for briefing and hearing;

(2)atimetable for designation of experts and exchange of expert reports,
(3)any proposed bifurcation of issues for discovery or trial;
(4)any proposed use of aternative dispute resolution procedures; or

(5)proposals for the use of a special master or amagistrate judge for
discrete discovery issues.

12



Section 3:03 Subsequent Conferences

The court may continue to hold conferences on afrequent basis. The purpose of such
conferences is to monitor discovery, alow continued opportunities to explore settlement and
allow continued consideration of alternative dispute resolution mechanisms.

CHAPTERV. REASONABLE AND GOOD FAITH EFFORTS OF PARTIESTO
RESOL VE DISCOVERY DISPUTES?

Section 5:01 Efforts of Partiesto Resolve Discovery Disputes
No motion or other application pursuant to the Federa Rules of Civil Procedure, the Local Rules
of this court, or the provision of this Plan governing discovery shall be made unlessit includes a
certification of counsel that the parties, after reasonable effort, are unable to resolve the dispute.
CHAPTER VI. ALTERNATIVE DISPUTE RESOLUTION?#

Section 6:01 Court-Annexed Arbitration

Local CM Rule 8, Arbitration -- The Speedy Civil Trial, shall govern where applicable.?*

Section 6:02 Court-Annexed Mediation (Early Settlement Conference)

Loca Civil Rule 15, Court-Annexed Mediation (Early Settlement Conference), shall govern
where applicable.

Section 6.03 Other M echanisms of Alternative Dispute Resolution

Any judge on his or her own motion, or any party to acivil law suit, may suggest the
desirability of utilizing a means of alternative dispute resolution other than court-annexed
arbitration and mediation.

#See 28 U.S.C. 8473 (a)(5), reprinted in Appendix 11, and Report of Advisory Group
(page 81), reprinted in Appendix I11 of this Plan (page 67).

#See 28 U.S.C. 8473(a)(5), reprinted in Appendix 11, and Report of the Advisory Group
(pages 82-85), reprinted in Appendix 11 of this Plan (pages 68-70).

#Local Civil Rule53.2 isreprinted in Appendix | (pages 31-36).
%L ocal Civil Rule53.2.1 isreprinted in Appendix | (pages 37-40)
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CHAPTER VII JOINT DISCOVERY - CASE MANAGEMENT PLANSFOR CASES
ON THE SPECIAL MANAGEMENT TRACK?®

Section 7.01 Development of a Joint Plan; Contents
In cases designated to be administered on the Special Management Track, the parties shall
convene prior to thefirst pretrial conference for the purpose of developing a Joint Discovery-

Management Plan. Included among the topics that the parties shall include in the Joint Plan are:

(Dtheidentification of lead and liaison counsel and the description of the responsibilities of
each;

(2)suggestions for maintaining confidentiality;

(3)aPlan setting forth a description of, and the sequence of, discovery to be had under
relevant provisions of the Federal Rules of Civil Procedure;

(4)in class action cases, a proposed timetable for class issue discovery, briefing, and hearing;

(5)atimetable for the filing and service of dispositive motions under Federal Rule of Civil
Procedure 12 and/or Federal Rule of Civil Procedure 56;

(6)proposals relating to the addition of parties, bifurcation, and special heeds concerning
service of process; and

(7)subjects bearing upon the administration of the case, including consideration of the
appointment of Special Masters to administer multi-track discovery, resolving initial discovery
disputes, identifying a custodian of exhibits, and serving notices and court orders to multiple
parties when necessary in consolidated cases.

Section 7.02 Discovery to Proceed Simultaneously
It is contemplated that discovery in such aPlan will proceed simultaneously with the

completion of other obligations of the parties under the Plan and the parties can only expect a
stay of all or part of any discovery for the most extraordinary and compelling reasons.

%See 28 U.S.C. 8473(b)(1), reprinted in Appendix 11, and Report of the Advisory Group
(page 87), reprinted in Appendix I11 of this Plan (page 71).
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CHAPTER VIII. REPRESENTATION BY ATTORNEY WITH POWER TO BIND?*
Section 8.01 Representation by Attorney with Power to Bind

When the court in its discretion determines that the efficient management of litigation so
requires, each party shall be represented at each identified pretrial conference by an attorney who
has authority to bind that party regarding all matters previously identified by the court for
discussion at the conference and all reasonably related matters.

CHAPTER IX. REPRESENTATIVESWITH AUTHORITY TO SETTLE®

Upon notice by the court, representatives of the parties with authority to bind them in settlement
discussions shall be present or be available by telephone during any settlement conference.”

*'See 28 U.S.C. 8473(b)(2), reprinted infra Appendix 11, and Advisory Group Report
(page 88), reprinted infra Appendix I11 of this Plan (page 72).

#See U.S.C. 8473 (b)(5), reprinted infra Appendix 11, and Advisory Group Report (page
92), reprinted infra Appendix 111 of this Plan (page 73).

XThis provision is similar to, but broader than Local Civil Rule 21(d) par.3. The latter is
limited to the final pretrial conference and henceisincluded in the present section.

15



APPENDIX |
LOCAL CIVIL RULESOF EASTERN DISTRICT OF PENNSYLVANIA
TOWHICH THE PLAN REFERS
Local Civil Rule 40.1
Local Civil Rule40.3.1
Local Civil Rule 72.1
Local Civil Rule 53.2
Local Civil Rule53.2.1
Local Civil Rule 16.1
Local Civil Rule 26.1
Loca Civil Rule 26 (Rescinded)
Local Civil Rule 9.3

Local Civil Rule 16.2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

NOTICE

It is noted that the Judicial Improvements Act of 1990, Pub L. No. 101-650 §321 changed
the title of United States Magistrates appointed under 28 U.S.C. 8631 to United States magistrate
Judge. All referencesto United States magistratesin the Local Civil Rules of the Eastern District

of Pennsylvania may be read as referring to United States magistrate Judges.

Louis C. Bechtle
Chief Judge
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Rule40.1 Assignment of Court Business

(@ All civil litigation in this Court shall be divided into the following
categories:

(1) Federa Question Cases.

A. Indemnity contract, marine contract and all other contracts.
FELA.

Jones Act - Persona Injury.

Antitrust.

Patent.

Labor-Management Relations.

Civil Rights.

Habeas Corpus.

Securities Act(s) Cases.

All other federal question cases.

ST ITOMmMUOW

(2) Diversity Jurisdiction Cases:

Insurance Contract and other Contracts.
Airplane Personal Injury.

Assault, Defamation.

Marine Personal Injury.

Motor Vehicle Personal Injury.

Other Personal Injury.

Products Liability.

All Other Diversity Cases.

IOTMTMUO®Y

(b) Where it appearsfrom the designation form filed by counsel, or from the complaint,
petition, motion, answer, response, or other pleading in a civil case, that a plaintiff or defendant
residesin or that the accident, incident, or transaction occurred in the counties of Berks, Lancaster,
Lehigh, Northampton or Schuylkill, said cases shall be assigned or reassigned for trial and pretrial
procedures to a Judge stationed in Reading or Allentown, who shall be given appropriate credit by
category for any case so assigned, reassigned or transferred and, unless otherwise directed by the
court, all trial and pretria procedures with respect thereto shall be held in Reading or Allentown.
All other cases, unless otherwise directed by the court, shall betried in Philadel phiaand as each case
isfiled, it shall be assigned to ajudge, who shall thereafter have charge of the casefor al purposes.
The assignment shall take place in the following manner:

Q) There shall be a separate block of assignment cardsfor each category of civil cases. Ineach
block of assignment cards for civil categories the name of each active judge shall appear an equal
number of timesin anonsequential manner except that the name of the Chief Judge shall appear one-
half the number of times of each of the other active judges. The sequence of judges names within
each block shall be kept secret and no person shall directly or indirectly ascertain or divulge or

18



attempt to ascertain or divulge the name of the judge to whom any case may be assigned before the
assignment. The case number shall be stamped on the assignment card at the time of filing and
assignment, and all assignment cards shall be preserved.

(2) The assignment clerk shall stamp on the complaint, petition or other initial
paper of every casefiled, and on the file jacket, the number of the case and the initials (or
other designation) of the judge to whom it isassigned. The numbering and assignment of
each case shall be completed before processing of the next case is began.

(3) Related Cases. At thetime of filing any civil action or proceeding, counsel
shall indicate on the appropriate form whether the case is related to any other pending or
within one year previously terminated action of this court.

A. Civil cases are deemed related when a casefiled relates to property included
in another suit, or involves the same issue of fact or grows out of the same
transaction as another suit, or involves the validity or infringement of a patent
involved in another suit.

B. All habeas corpus petitions filed by the same individual shall be deemed
related. All prosecivil rightsactionsby the sameindividual shall bedeemed related.

(c) Assignment of Related Cases.

Q) If thefact of relationship isindicated on the appropriate form at thetimeof filing, the
assignment clerk shall assign the case to the same judge to whom the earlier numbered related case
isassigned, and shall note such assignment by means of a separate block of cards on which he shall
place the case number and the category and the name of the judge. If the judge receiving the later
caseis of the opinion that the relationship does not exist, he shall refer the case to the assignment
clerk for reassignment by random selection in the same manner asif it were anewly filed case.

2 If the fact of relationship does not become known until after the caseisassigned, the
judge receiving the later case may refer the case to the Chief Judge for reassignment to the judgeto
whom the earlier related case is assigned. If the Chief Judge determines that the cases are related,
he shall transfer the later case to the judge to whom the earlier caseis assigned; otherwise, he shall
send the later case back to the judge to whom it was originally assigned.

3 Whenever related cases require handling in such away asto amount to substantially
separate treatment of each case, and one or more of these related cases remain to be tried after
disposition or trial of the other related case, the judgein question may call the matter to the attention
of the Chief Judge and request leave to reassign a case of like category and approximately similar
age. If the Chief Judge determinesthat such reassignment isdesirablein promoting the substantially
equal distribution of thework load, the Chief Judge shall reassign such equivalent case, either to the
judgewho originally transferred alater related case, or to ajudge selected by lot (by referenceto the
assignment clerk), as the case may be.
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Note: Inaddition to therequirementsof Local Rule40.1, and in order to conform with the request
of the Judicial Conference of the United States, the Court, on December 19, 1974, effective January
1, 1975, ordered as follows:

1. The Clerk is authorized and directed to require a completed and executed AO Form
JS44c, * Civil Cover Sheet, which shall accompany each civil caseto be filed.

2. The Clerk isdirected to reject the filing of acivil case which is not accompanied by
a completed and executed Civil Cover Sheet.

3. At the time of filing a civil case, those persons who are in the Custody of the City,
State or Federal institutions, and persons filing civil cases pro se, are exempt from the foregoing
requirements.

*Forms and instructions are available in the Clerk's Office.
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Rule 40.3.1 Calendar Review

The Chief Judge (or, in case of the absence or disability of the Chief Judge, the next most
senior active judge) shall serve as Calendar Judge, and as such shall have the following duties and
responsibilities:

(1) Theduties and responsibilities set forth in Rule 40.1 of these Rules.

(2) The Chief Judge may recommend to the Board of Judges the
reassignment of substantial numbers of cases whenever ajudge falls appreciably farther behind in
his trial work than the other members of the Court, and in the interests of justice to litigants and
fairnessto the Court asawhole, such reassignments are deemed appropriate. No such reassignment
of substantial numbers of cases shall take place without the approval of amajority of the Board of
Judges.

3 Where particular counse or law firmsare unableto keep reasonably current with their
trial assignments, the Chief Judge may confer with counsel in an attempt to rectify the situation
through voluntary action on the part of counsel. In extreme cases, he may recommend to the Board
of Judgesthe adoption of a policy requiring reassignment of cases in excess of acertain number per
lawyer beyond a certain age; or for the nonrecognition of busy slipsfor casesin excess of acertain
age, etc. No such mandatory reassignment or changein policy shall be effective unless approved by
amajority vote of the Board of Judges.
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Rule 72.1 United States M agistrates
|. Authority of United States Magistrates Judgesin Civil Matters.
(a) Dutiesunder 28 U.S.C. 636.

Each United States magistrate judge of thisdistrict isauthorized to exercise the powers
and perform the duties prescribed by 28 U.S.C. 636(a).

(b) Prisoner Casesunder 28 U.S.C. 2254 and 2255.

A magistrate judge may perform any or all of the duties imposed upon a judge by the
rules governing proceedingsin the United States District Courts under 28 U.S.C. 2254
and 2255, except signing CJA vouchers for compensation to be paid unless
representation is furnished exclusively before a magistrate judge. In so doing, a
magistrate judge may issue any preliminary orders and conduct any necessary
evidentiary hearing or other appropriate proceeding and shall submit to ajudge areport
containing proposed findings of fact and recommendation for disposition of the petition
by the judge. Any order disposing of the petition may be made only by ajudge.

(c) Prisoner Casesunder 42 U.S.C. 1983.

A magistrate judge may issue any preliminary orders and conduct any necessary
evidentiary hearing or other appropriate proceeding and shall submit to ajudge areport
containing proposed findings of fact and recommendations for the disposition of
complaints filed by prisoners challenging the conditions of their confinement.

(d) Special Master References.

A magistrate judge may be designated by a judge to serve as a special master in
appropriate civil casesin accordance with U.S.C. 636(b)(2) and Fed.R.Civ.P. 53. Upon
the consent of the parties, a magistrate judge may be designated by ajudge to serve as
aspecial master in any civil case.

(e) Other Duties.

A magistrate judge is also authorized to

(1) Exercisegeneral supervision of civil calendars, conduct calendar and status callsand
determine motions to expedite or postpone the trial of cases for the judges;

(2) Conduct pretrial conferences, settlement conferences, omnibushearings, and related
pretrial proceedingsin civil cases;

(3) Conduct voir dire and select petit juries,
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(4) Accept petit jury verdictsin civil casesin the absence of ajudge;

(5) Issue subpoenas, writs of habeas corpus ad testificandum or habeas corpus ad
prosequendum, or other orders necessary to obtain the presence of parties, witnesses or
evidence needed for Court proceedings;

(6) Order the exoneration or forfeiture of bonds;

(7) Conduct proceedings for the collection of civil penaties of not more than $200
assessed under the Federal Boat Safety Act of 1971, in accordance with 46 U.S.C.
4311(d) and 12309(c);

(8) Conduct examinations of judgment debtors in accordance with Fed.R.Civ.P. 69;

(9) Conduct proceedings for initial commitment of narcotics addicts under Title 111 of
the Narcotic Addict Rehabilitation Act, with the final determination and order of
commitment to be made by the district judge assigned to the case; and

(20) Perform any additional duty that isnot inconsistent with the Constitution and laws
of the United States.

II. Assignment of Mattersto Magistrate Judgesin Civil Matters.

(a) In General. In accordance with procedures adopted by the Board of Judges, each
district judge shall have an assigned magistrate judge. The assignment list shall be
posted in the office of the Clerk. Matters shall be referred to magistrate judges at the
direction of the district judge to whom the case is assigned.

[11. Procedures beforethe Magistrate Judgein Civil Matters.

(a) In General. In performing duties for the Court, a magistrate judge shall conform to
all applicable provisions of federal statutes and rules, to the general procedural rules of
this Court, and to the requirements specified in any order of reference from ajudge.

(b) Special Provisionsfor the Disposition of Civil Casesby a M agistrate Judge on
Consent of the Parties--28 U.S. C. 636(c).

(1) Notice. The Clerk of Court shall notify the partiesin all civil cases that they may
consent to have amagistrate judge conduct any or all proceedingsin the case and order
the entry of afinal judgment. Such notice shall be handed or mailed to the plaintiff or
the plaintiff's representative at the time an action is filed and to other parties as
attachmentsto copies of the complaint and summons, when served. Additional notices
may be furnished to the parties at |ater stages of the proceedings, and may be included
with pretrial notices and instructions.
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(2) Execution of Consent. The plaintiff shall be responsiblefor securing the execution
of consent forms by the partiesand for filing such formswith the Clerk of Court. Unless
otherwise ordered by the district judgeto whom the caseis assigned, consent forms may
be filed at any time prior to trial. No consent form will be made available nor will its
contents be made known to any judge or magistrate judge, unless al parties have
consented to the reference to a magistrate judge.

(3) Reference. After consent forms have been executed and filed, the clerk shall
transmit them to thejudge to whom the case has been assigned for approval and possible
referral of the case to a magistrate judge.

V. Reconsideration and Appeal in Civil Matters.
(a) Reconsideration of Non-Dispositive Matters - 28 U.S.C. 636(b)(1)(A).

Any party may object to amagistratejudge's order determining amotion or matter under
28 U.S.C. 636(b)(1)(A), within ten (10) days after issuance of the magistrate judge's
order, unlessadifferent timeisprescribed by the magistratejudge or ajudge. Such party
shall file with the Clerk of Court, and serve on the magistrate judge and all parties, a
written statement of objections which shall specifically designate the order, or part
thereof, subject to the objections and the basis for such objection.

(b) Review of Case-Dispositive Motions and Prisoner Litigation -- 28 U.S.C.
636(b)(1)(B).

Any party may object to a magistrate judge's proposed findings, recommendations or
report under 28 U.S.C. 636(b)(1)(B), and subsections 1(c) and (d) of this Rule within
ten (10) days after being served with a copy thereof. Such party shall filewith the Clerk
of Court, and serve on the magistrate judge and al parties, written objections which
shall specifically identify the portions of the proposed findings, recommendations or
report to which objection is made and the basis for such objections. Any party may
respond to another party's objectionswithin ten (10) days after being served with acopy
thereof
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Rule53.2 - ARBITRATION - THE SPEEDY CIVIL TRIAL

|. Certification of Arbitrators.

A. The Chief Judge shall certify as many arbitrators as he determines to be necessary
under thisrule.

B. Any individual may be certified to serve as an arbitrator if. (1) he/she has been for at
least five years amember of the bar of the highest court of a state or the District of Columbia, (2)
he/she is admitted to practice before this court, and (3) he/sheis determined by the Chief Judge to
be competent to perform the duties of an arbitrator.

C. Any member of the bar possessing the qualifications set forth in subsection B,
desiring to become an arbitrator, shall compl ete the application form obtainablein the office of the
Clerk and when completed shall file it ,with the Clerk of Court who shall forward it to the Chief
Judge of the Court for his determination as to whether the applicant should be certified.

D. Eachindividual certified asan arbitrator shall take the oath or affirmation prescribed
by Title 28 U.S.C. 8453 before serving as an arbitrator.

E. A list of all persons certified as arbitrators shall be maintained in the office of the
Clerk.

F. Any member of the Bar certified as an arbitrator may be removed from the list of
certified arbitrators for cause by a majority of the judges of this Court.

2. Compensation and Expenses of Arbitrators.

The arbitrators shall be compensated $100 each for services in each case assigned for
arbitration. Whenever the parties agree to have the arbitration conducted before asingle arbitrator,
thesinglearbitrator shall be compensated $100 for services. Inthe event that the arbitration hearing
is protracted, the court will entertain a petition for additional compensation. The fees shall be paid
by or pursuant to the order of the director of the Administrative Office of the United States courts.
Arbitrators shall not be reimbursed for actual expensesincurred by them in the performance of their
duties under thisrule.

3. Cases Eligible for Compul sory Arbitration.

A. The Clerk of Court shall, asto all casesfiled on or after May 18, 1989, designate and
process for compulsory arbitration all civil cases (including adversary proceedings in bankruptcy,
excluding, however (1) socia security cases, (2) cases in which a prisoner is a party, (3) cases
alleging aviolation of aright secured by the U.S. Constitution, and (4) actionsin which jurisdiction
isbased in whole or in part on 28 U.S.C. §1343) wherein money damages only are being sought in
an amount not in excess of $150,000.00 exclusive of interest and costs. All casesfiled prior to May
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18, 1989 which were designated by Clerk of Court for compulsory arbitration shall continue to be
processed pursuant to this Rule.

B. The parties may by written stipulation agree that the Clerk of Court shall designate
and process for arbitration pursuant to this rule any civil case (including adversary proceedingsin
bankruptcy) wherein money damages only are being sought in an amount in excess of $150,000.00,
exclusive of interest and costs, unless:

C. For purposes of this rule only, damages shall be presumed to be not in excess of
$150,000.00, exclusive of interest and costs, unless:

Q) Counsdl for plaintiff, at thetime of filing the complaint, or in the event of the
removal of a case from state court or transfer of a case from another district to this court,
within ten (10) days of the docketing of the case in this district filed a certification that the
damages sought exceed $150,000.00, exclusive of interest and costs; or

2 Counsel for a defendant, at the time of filing a counterclaim or cross-claim
filed acertification withthe court that the damages sought by the counterclaim or cross-clam
exceed $150,000.00, exclusive of interest and costs.

3 The judge to whom the case has been assigned may "sua sponte” or upon
motion filed by a party prior to the appointment of the arbitrators to hear the case pursuant
to section 4(c), order the case exempted from arbitration upon afinding that the objectives
of an arbitration tria (i.e., providing litigants with a speedier and less expensive alternative
to the traditional courtroom trial) would not be realized because (a) the cases involve
complex legal issues, (b) becauselegal issuespredominateover factual issues, or (¢) for other
good cause.

4. Scheduling Arbitration Trial.

A. After an answer isfiled in acase determined eligible for arbitration, the arbitration
clerk shall send anoticeto counsel setting forth the date and timefor the arbitration trial. Thedate
of the arbitration tria set forth in the notice shall be a date about one hundred twenty (120) days
(5 months for cases filed prior to May 18, 1989) from the date the answer was filed. The notice
shall also advise counsel that they may agreeto an earlier datefor the arbitration trial provided the
arbitration clerk is notified within thirty (30) days of the date of the notice. The notice shall also
advise counsdl that they haveninety (90) days (120 daysfor casesfiled prior to May 18, 1989) from
the date the answer was filed to complete discovery unless the judge to whom the case has been
assigned ordersashorter or longer period for discovery. Intheevent athird party has been brought
into the action, this notice shall not be sent until an answer has been filed by the third party.

B. The arbitration trial shall be held before a panel of three arbitrators, one of whom

shall be designated as chairperson of the panel unlessthe parties agree to have the hearing before a
single arbitrator. The arbitration panel shall be chose through a random selection process by the
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clerk of the court from among the lawyers who have been certified as arbitrators. The clerk shall
endeavor to assureinsofar as reasonably practicablethat each panel of three arbitrators shall consist
of one arbitrator whose practiceis primarily representing plaintiffs, one whose practiceis primarily
representing defendants, and a third panel member whose practice does not fit either category. The
arbitration panel shall be scheduled to hear not more than four (4) cases on adate or dates several
months in advance.

C. The judge to whom the case has been assigned shall at |east thirty(30) days prior to the
date scheduled for the arbitration trial sign an order setting forth the date and time of the arbitration
trial and the names of the arbitrators designated to hear the case. In the event that a party has filed
amotion to dismiss the complaint, a motion for summary judgment, amotion for judgment on the
pleadings, or amotion to join necessary parties, thejudge shall not sign the order until the court has
ruled on the motion.

D. Upon entry of the order designating the arbitrators, the arbitration clerk shall send to each
arbitrator a copy of al the pleadings, including the order designating the arbitrators, and the
guidelines for arbitrators.

E. Persons selected to be arbitrators shall be disqualified for bias or prejudice as provided
in Title 28, U.S.C.8144, and shall disqualify themselves in any action in which they would be
required under Title 28, U.S.C.8455 to disqualify themselves if they were a justice, judge, or
magistrate.

F. The arbitrators designated to hear the case shall not discuss settlement with the parties or
their counsel, or participate in any settlement discussions concerning the case which has been
assigned to them.

5. TheArbitration Trial.

A. The trial before the arbitrators shall take place on the date and at the time set forth
in the order of the Court. The trial shall take place in the United States courthouse, in a room
assigned by the arbitration clerk. The arbitrators are authorized to change the date and time of the
trial provided thetrial is commenced within thirty (30) days of the trial date set forth in the Court's
order. Any continuance beyond thisthirty (30) day period must be approved by the judge to whom
the case has been assigned. The arbitration clerk must be notified immediately of any continuance.

B. Counsel for the parties shall report settlement of the caseto the arbitration clerk and
all members of the arbitration panel assigned to the case.

C. The trial before the arbitrators may proceed in the absence of any party who, after
notice, fails to be present. In the event, however, that a party fails to participate in the trial in a
meaningful manner, the Court may impose appropriate sanctions, including, but not limited to the
striking of any demand for atria de novo filed by that party.
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D. Rule 45 of the Federal Rules of Civil Procedure shall apply to subpoenas for
attendance of witnesses and the production of documentary evidence at the trial before the
arbitrators. Testimony at thetrial shall be under oath or affirmation.

E. The Federal Rules of Evidence shall be used as guides to the admissibility of
evidence. Copiesor photographs of al exhibits, except exhibits intended solely for impeachment,
must be marked for identification and delivered to adverse parties at least ten (10) days prior to the
trial and the arbitratorsshall receive such exhibitsinto evidencewithout formal proof unlesscounsel
hasbeen notified at least five (5) days prior to thetria that the adverse party intendsto raise an issue
concerning the authenticity of the exhibit. The arbitrators may refuse to receive into evidence any
exhibit, a copy or photograph of which has not been delivered prior to trial to the adverse party, as
provided herein.

F. A party may have arecording and transcript made of the arbitration hearing at the
party's expense.

6.  Arbitration Award and Judgment.

The arbitration award shall be filed with the court promptly after the trial is concluded and
shall be entered asthejudgment of the court after thethirty (30) day time period for requesting atrial
de novo has expired, unless a party has demanded a trial de novo, as hereinafter provided. The
judgment so entered shall be subject to the same provisions of law, and shall have the same force
and effect asajudgment of the court inacivil action, except that it shall not be the subject of appeal.
In a case involving multiple claims and parties, any segregable part of an arbitration award
concerningwhich atrial denovo hasnot been demanded by the aggrieved party beforetheexpiration
of the thirty (30) day time period provided for filing a demand for trial de novo shall become part
of the final judgment with the same force and effect as a judgment of the court in a civil action,
except that it shall not be the subject of appeal.

7. Trial De Novo

A. Within thirty (30) days after the arbitration award is entered on the docket, any party
may demand atrial de novo in the district court. Written notification of such a demand shall be
served by the moving party upon all counsel of record or other parties. Withdrawal of ademand for
atrial denovo shall not reinstatethe arbitrators award and the case shall proceed asif it had not been
arbitrated.

B. Upon demand for atrial de novo and the payment to the Clerk required by paragraph
E, infra, the action shall be placed on the trial calendar of the court and treated for all purposes as
if it had not been referred to arbitration. In the event it appears to the judge to whom the case was
assigned that the case will not bereached for de novo trial within ninety (90) days of thefiling of the
demand for trial de novo, the judge shall request the Chief Judge to reassign the case to a judge
whosetrial calendar will makeit possiblefor the caseto be tried de novo within ninety (90) days of
thefiling of the demand for trial de novo. Any right of trial by jury which aparty would otherwise
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have shall be preserved inviolate.

C. At the tria de novo, the court shall not admit evidence that there had been an
arbitration trial, the nature or amount of the award, or any other matter concerning the conduct of
the arbitration proceeding unlessthe evidence would otherwise be admissiblein the Court under the
Federal Rules of Evidence.

D. To make certain that the arbitrators’ award is not considered by the Court or jury
either before, during or after the trial de novo, the arbitration clerk shall, upon the filing of the
arbitration award, enter onto thedocket only thedate and "arbitration award filed" and nothing more,
and shall retain the arbitrators award in aseparate filein the Clerk's office. In the event no demand
for trial denovoisfiled within the designated time period, the arbitration clerk shall enter the award
on the docket and placeit in the casefile.

E. Upon making a demand for trial de novo, the moving party shall, unless permitted
to proceed in forma pauperis, deposit with the Clerk of Court asum equal to the arbitration fees of
$100.00 for each arbitrator as provided in Section 2. The sum so deposited shall be returned to the
party demanding atrial denovo intheevent that party obtainsafinal judgment, exclusive of interest
and costs, more favorable than the arbitration award. In the event the party demanding atrial de
novo does not obtaira judgment more favorable than the arbitration award, the sum so deposited
shall be paid to the Treasury of the United States.
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Rule53.2.1 Court-Annexed Mediation (Early Settlement Conference)

Purpose — The court adopts this Rule for the purpose of determining whether a program of court-
annexed mediationwill providelitigantswith aspeedier and|essexpensivealternativeto theburdens
of discovery and the traditional courtroom trial. As hereinafter provided, commencing January 1,
1991, (and continuing until further action by the court) those cases which have been assigned an
"odd" number by the Clerk of Court will be placed in the program with the understanding that
thereafter astudy will be madeto determinewhether thisprogram should be continued in theinterest
of providing a more expeditious resolution of litigation.

1. Certification of Mediators

@ The Chief Judge shall certify as many mediators as he determinesto
be necessary under thisrule.

(b) Anindividual may becertifiedto serveasamediator if: (1) he/shehas
been for at lest fifteen (15) years amember of the bar of the highest court of
a state or the District of Columbig; (2) he/she is admitted to practice before
this court; and (3) he/she is determined by the Chief Judge to be competent
to perform the duties of a mediator.

(c) Any member of the bar possessing the qualifications set forth in
subsection (b), and desiring to become a mediator, shal complete the
application form obtainable in the office of the Clerk and when completed
shall fileit with the Clerk of Court who shall forward it to the Chief Judge of
the Court for his determination as to whether the applicant should be
certified.

(d) Each individual certified as a mediator shall take the oath or
affirmation prescribed by Title 28, U.S.C. 8453 before serving asamediator.

(e A list of all persons certified as mediators shall be maintained in
the office of the Clerk.

()] A member of the bar certified as a mediator may be removed from
thelist of certified mediators for cause by a mgjority of the judges of
this Court.

2. Compensation and Expenses of Mediators

Mediators shall receive no compensation for services and shall not be reimbursed
for expenses. The services and expenses of a mediator shall be considered a pro bono servicein
The interest of providing litigants with a speedier and less expensive aternative to the burdens of
discovery and a courtroom trial.
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3. CasesEligiblefor Mediation

TheClerk of Court shall, astoall casesfiled on or after January 1, 1991, designate and process
for mediation all civil cases to which the Clerk of this Court has assigned an "odd" (not "even’)
number, except (1) social security cases, (2) casesin which aprisoner is aparty, (3) cases eligible
for arbitration pursuant to Local Civil Rule53.2, (4) asbestos cases, and (5) any case, which ajudge
determines, sua sponte or on application by an interested party (including the mediator) is not
suitable for mediation.

4.  Scheduling Mediation Conference

€) After the first appearance for a defendant is made in a case determined eligible for
mediation, the mediation clerk shall promptly send anoticeto counsel and any unrepresented
party setting forth adate, timeand placefor the mediation conference, and thename, address,
and telephone number of the mediator. The date of the mediation conference set forth in the
notice shall be a date within thirty (30) days from the date the first appearance for a
defendant is made.

(b) The mediation conference shall be held before a mediator selected by a random
selection process by the Clerk of Court from the list of lawyers certified as mediators.

(©) Upon mailing the notice pursuant to 4(a), the mediation clerk shall send to the
mediator copies of the complaint and any motion(s) or pleadings) that as of the date of the
mailing of the notice have been filed in response to the complaint.

(d) A mediator is authorized to change the date and time for the mediation conference,
provided the conference takes place within fifteen (15) days of the date set forth in the notice
pursuant to 4(a), and the mediation clerk is notified. Any continuance of the conference
beyond this fifteen (15) day period must be approved by the judge to whom the case is
assigned.

(e Persons sel ected as mediators shall be disgualified for bias or prejudice as proved by
Title 28, U.S.C. 8144, and shall disqualify themselvesin any action in which they would be
required under Title 28, U.S.C. 8455 to disqualify themselvesif they were ajustice, judge, or
magistrate.

5.  TheMediation Conference
@ The mediation conference shall take place on the date and at thetime set forth in the
notice pursuant to 4(a), or as changed pursuant to 4(d). The mediation conference shall take
place in a courthouse, a courtroom in the United States Customs House, or at such other
place designated by the mediation clerk.
(b) Counsel primarily responsible for the case and any unrepresented party shall attend
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the mediation conference, and shall be prepared to discuss: (1) al liability issues; (2) all
damagesissues; (3) al equitable and declaratory remediesif such are requested; and (4) the
position of the parties relative to settlement. Counsel shall make arrangements with the
client to be available by telephone or in person for the purpose of discussing settlement
possibilities. Willful failureto attend the mediation conferenceshall bereported to the Court
and may result in the imposition of sanctions.

(© All proceedings at any mediation conference authorized by this Rule (including any
statement made by a party, attorney, or other participants) shall not be reported, recorded,
placed in evidence, made known to thetria court or jury, or construed for any purpose asan
admission. No party shall be bound by anything done or said at the conference unless a
written settlement is reached and signed by the parties or their counsal.

(d) In the event the mediator determines that no settlement is likely to result from the
mediation conference, he shall terminatethe conferenceand promptly thereafter send areport
to the mediation clerk and the judge to whom the case is assigned stating that there has been
compliance with the requirements of this Rule, but that no settlement has been reached. In
the event, however, that a settlement is achieved at the mediation conference, the mediator
shall send areport to the mediation clerk and the judge to whom the case has been assigned
stating that a settlement was achieved.

(e No one shall have arecording or transcript made of the mediation conference.

()] Thisruleshall not be construed as modifying the provisionsof Federa Ruleof Civil
Procedure 16 or Local Civil Rule 16.1.

6. RevisionstothisRule
The court may, in order to further the purpose of court-annexed mediation, revise the text of

thisrule after consultation with the Federal Courts Committee of the Philadel phia Bar Association
and the Lawyers' Advisory Committee for this court.
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Rule 16.1 Pretrial Procedure
@ Introductory Comments. Variationsfrom the pretrial procedures established by this
Rule may be ordered by the assigned judge to fit the circumstances of a particular case. In the
absence of such specific order, however, the procedures outlined herein will befollowed inall civil
proceedings in this court except those exempt by Local Rule 16.2. In addition, the assigned judge
or magistratewill issue ascheduling order in compliancewith Federal Ruleof Civil Procedure 16(b)
in all civil cases, except those expressly exempt by Local Rule 16.2.
It is contemplated that each civil case will proceed through the following pretrial steps.
©) A scheduling conference, as provided in section (b) of this Rule.
©) Submission of pretrial memoranda, as provided in section (c) of thisRule.

(©)) Such interim status calls, status reports, or interim conferences as the judge
may direct.

(4)  Completion of discovery.

5) Submission of aFinal Pretrial Order, if required (see
section (d)(2), below).

(6) A final pretrial conference, as provided in section (d)(3) of thisRule.

(b) Scheduling Conference. In all cases except those exempt by Local Rule 16.2, a
scheduling conference will ordinarily be held by the assigned judge or magistrate within 120 days
after thefiling of the complaint. Such conference may be by telephone, mail or other suitable means.
The following matters, in addition to those set forth in Federal Rule of Civil Procedure 16, will be
considered at the conference:

(1) Jurisdictional defects, if any.

(2) Prospects of amicable settlement.

(3) Setting adatefor trial.

(4) Establishing schedules for remaining pretrial proceedings (discovery
deadlines, pretrial memoranda filings, exchange of exhibits, exchange of
experts reports, etc.).

(5 Any other pertinent matters.

Inall civil cases, except those exempt by Rule 16.2, ascheduling order will beissued as soon
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as practical, but in no event more than 120 days after filing of the complaint.

(c) Pretrial Memoranda. Pretrial memoranda shall be filed and served at such time as
the court shall direct in the scheduling order or by any other express order.

Unlessthe order otherwise directs, the pretrial memorandum of each party shall contain the
following:

Q) A brief statement of the nature of the action and the basis on which the
jurisdiction of the court isinvoked.

2 Plaintiff's pretrial memorandum shall contain abrief statement of the facts of
the case. Defendant's pretrial memorandum shall contain such counter-statements of the
facts as may be necessary to reflect any disagreement with plaintiff’s statement. All parties
omit pejorative characterizations, hyperbole, and conclusory generalizations.

(©)) A list of every item of monetary damages claims, including (as appropriate)
computations of lost earnings and loss of future earning capacity, medical expenses
(itemized), property damages, etc. If relief other than monetary damages is sought,
information adequate for framing an order granting the relief sought shall be furnished.

4 A list showing the names and addresses of all witnessesthe party submitting
thememorandum intendsto call at trial. Liability and damageswitnessesshall bedesignated

separately.

) A schedule of all exhibits to be offered at trial by the party submitting the
memorandum.

(6) An estimate of the number of days required for trial.

@) Specia comments regarding legal issues, stipulations, amendments of
pleadings, or other appropriate matters.

(d) Final Preparation for Trial

1 Minimum requirements. In every case, counsel shall, before the commencement of
trial:

@ Mark and exchangeall exhibitsto be offered in evidence during casein chief.
Authenticity of al exhibits will be deemed established unless written objection is filed
(either in a pretrial memorandum or by motion) at least five (5) days before tria.

(b) Exchangelists of witnesses. No witness not listed may be called during case
in chief. Requests during trial for offers of proof will not ordinarily be entertained with
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respect to listed witnesses; counsel are expected to clarify any uncertainties concerning the
substance of proposed testimony in advance of trial, by conferring with opposing counsel.

2. Final Pretrial Order. If the caseisunusually complex, or if the pretrial memoranda
are inadequate, or if the judge determines that the circumstances of the litigation make it desirable
to do so, thejudge may require the partiesto prepare and submit for approval aFinal Pretrial Order.
When aFinal Pretrial Order isrequired, the following provisions shall apply:

@ Instructions for Preparation of Proposed Final Pretrial Order. The proposed
pretrial order shall consist of one document signed by all counsel, reflecting the efforts of al
counsel. Itistheaobligation of plaintiff'scounsel toinitiatethe proceduresfor itspreparation,
and to assemble, and to submit the proposed pretrial order to the judge.

Counsel may find it advantageousto preparethe proposed pretrial order jointly inone
conference, or each attorney may prepare his section which will then be circul ated with other
counsel for review and approval. No explicit directions covering the mechanics of
preparation are included in these instructions. However, after each counsel has submitted
his respective proposed pretria order suggestions to other counsel, all counsel must have a
conference to attempt to reconcile any matters on which thereis disagreement. Counsel are
expected to make adiligent effort to prepare aproposed pretrial order inwhich will be noted
all of theissues on which the parties are in agreement and all of those issues on which they
disagree. The proposed pretrial order shall be submitted by counsel for the plaintiff at
chambers at |east three days prior to the scheduled final pretrial conference, unless another
date is specified by the judge.

The proposed pretrial order, if accepted by the judge, will become afina pretrial
order and shall govern the conduct of thetrial and shall supersede all prior pleadingsin the

case. Amendmentswill be allowed only in exceptional circumstances to prevent manifest
injustice.

After the proposed pretrial order has been designated as the final pretrial order, the
case will be considered ready for trial.
(b) Form of Proposed Pretrial Order. The proposed pretrial order shall beinthe
following form:

(CAPTION)

Q) Jurisdiction. A statement as to the nature of the action and the basis on which the
jurisdiction of the court isinvoked.

2 Facts. A comprehensivewritten stipulation of al uncontested factsin such form that
it can be read to the jury asthefirst evidence at trial.
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©)

(4)

©)

(A) These facts should include al matters capable of ascertainment, such as
ownership, agency, dimensions, physical characteristics, weather conditions, road
surfaces, etc. Approximations and estimates which are satisfactory to counsel will
be accepted by the judge.

(B) No facts should be denied unless opposing counsel expects to present
contrary evidence on the point at trial, or genuinely challenges the fact on
credibility grounds.

(C) Thefactsrelating to liability and to damages are to be separately stated.

(D) Thepartiesshall reach agreement on uncontested factseven though relevancy
isdisputed, if such facts are ruled admissible, they need not be proved.

(E) Thepartiesshall alsoset forththeir respective statementsasto thefactswhich
are in dispute, separating those referring to liadity from those referring to
damages.

Damages or Other Relief. A statement of damages claimed or relief sought.

(A) A party seeking damages shall list each item claimed under a separate
descriptive heading (personal injury, wrongful death, survival, loss of profits, |oss of
wages, deprivation of civil rights, fase imprisonment, libel, slander, property
damage, pain, suffering, past and future medical expense, balance due under a
contract, performance due under a contract, interest, etc.), shall provide a detailed
description of each item, and state the amount of damages claimed.

A party seeking relief other than damages shall list under separate paragraphs the
exact form of relief sought with precise designations of the persons, parties, places,
and things expected to be included in any order providing relief.

Legal Issues. In separate paragraphs, each disputed legal issue that must be
decided and the principal constitutional, statutory, regulatory, and decisional
authorities relied upon.

Witnesses. Under separate headings, and under separate headings for liability and
damages, the names and addresses of al witnesses whom the plaintiff, defendant,
and third-parties actually intend to call at trial, during their respective casein
chief.

(A)  Witnesses shall belisted in the order they will be called. Each witness
shall be identified and there shall be a brief statement of the evidence which the
witness will give.
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(6)

(7)

(B) A detailed summary of the qualifications of each expert witness shall be
submitted. Thissummary shall bein such form that it can be read to the jury
when the expert takes the stand to testify.

(C)  Only those witnesses listed will be permitted to testify at trial, except to
prevent manifest injustice.

Exhibits. A schedule of al exhibitsto be offered in evidence at trial, together
with a statement of those agreed to be admissible and the grounds for objection to
any not so agreed upon.

(A)  Theexhibits shall be serially numbered, and be physically marked before
tria in accordance with the schedule.

(B)  Wheretestimony is expected to be offered as to geographical location,
building, structure, waterway, highway, road, walkway, or parcel of real estate,
plaintiff shall furnish an exhibit in such form that it can be used in the courtroom
asan ad to oral testimony.

(i) Except in those cases where the issues require the use of exact
scale, the exhibit may be a simple single-line hand-drawn sketch.

(i) In most instances, it will not be necessary that the exhibit be to
scale or contain other than reasonably accurate features of the geographical
characteristics involved.

(iii) If of adequate size and clarity, this exhibit may be an existing
drawing, plan or blueprint.

© Except for unusua circumstances, it is expected that the authenticity
or genuineness of all exhibits, including nondocumentary items, documents,
photographs and data from business records from sources other than parties to
the litigation, will routinely be stipulated to and will be received in evidence if
relevant. Counsel likewise are expected to agree upon the use of accurate
extracts from or summaries of such records. Life expectancy tables, actuaria
tables, and other similar statistical and tabular data routinely used in litigation in
the Federal Courts should also normally be stipul ated.

(D) At trial, counsel shall furnish a copy of each exhibit to the judge, if
the judge so requests.

Legal Issues and Pleadings. Special comments regarding the legal issues or any
amendments to the pleadings not otherwise set forth.
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8 Trial Time. An estimate of the number of trial days required, separately stated for
liability and damages.

9 Discovery Evidence and Trial Depositions. Each discovery item and trid
deposition to be offered into evidence.

(A)  Where the videotape or deposition of awitnessisto be offered in
evidence, counsel shall review it so that there can be eliminated irrelevancies,
side comments, resolved objections, and other matters not necessary for
consideration by thetrier of fact. Counsel shall designate by page the specific
portions of deposition testimony and by number the interrogatories which shall
be offered in evidence at the trial.

(B) Depositions and interrogatories to be used for cross examination or
impeachment need not be listed or purged. (When afinal order is required, the
judge may nevertheless permit appropriate modification of the above form.)

3. Final Pretrial Conference. A final pretrial conference will ordinarily be held
shortly before trial. It shall be attended by trial counsel, who must be either authorized and
empowered to make binding decisions concerning settlement, or able to obtain such authority by
telephone in the course of the conference. In addition to exploring the final positions of the
parties regarding settlement, the court will consider at the conference some or al of the
following:

The simplification of the issues, the necessity or desirability of amendmentsto the
pleadings, the separation of issues, the desirability of an impartial medical examination, the
limitation of the number of expert witnesses, the probable length of the trial, the desirability of
trial briefs, evidentiary questions, the submission of points for charge, and such other matters as
may aid in the trial or other disposition of the action.

4. Miscellaneous Provisions Relating to Trial and Preparation for Trial.

@ Requests for Jury Instructions. Requests for jury instructions are not
required with respect to familiar points of law not in dispute between the parties. Asto
such matters, counsel should consider simply listing the subject desired to be covered in
the charge, (i.e., negligence, proximate cause, assumption of risk, burden of proof,
credibility, etc.), unless specific phraseology is deemed important in the particular case.
With respect to non-routine legal issues, requests for instructions should be accompanied
by appropriate citations of legal authorities. All requests for instructions shall be
submitted in writing, in duplicate, at chambers; unless the judge orders otherwise, such
requests shall befiled at or before commencement of the trial, but amendments or
supplements may be submitted at the close of the evidence.

(b) Specia Interrogatories. Proposas Concerning the form of specia
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interrogatories to the jury shall be submitted at such time as may be specified by the
judge; in the absence of specific direction, such proposals shall be submitted at the
earliest convenient time, and not later than the close of the evidence.

(©)

(d)

(€)

Requests for Findingsin Non-Jury Cases. In non-jury cases, requests for
findings of fact and conclusions of law shall be submitted in duplicate at
chambers at the start of the trial, or as the judge may otherwise direct.

Specia Arrangements. Any counsel desiring special equipment,

devices, personnel, or courtroom arrangements will be responsible for
assuring that such items are available as needed. Court personnel should
not be expected or depended upon to provide such service for any party or
counsel, unless so ordered by the judge. Arrangements for daily copy shall
be made at |east two weeks in advance of trial, with the assigned Court
Reporter Coordinator.

Continuances. Tria will not ordinarily be continued because of the
unavailability of awitness, particularly an expert witness. If awitness
availability for tria is doubtful, counsel will be expected to arrange for a
written or videotaped trial deposition.

39



Rule 26.1 Discovery

(@) Interrogatories, requests for production and inspection and requests for
admission under rules 33, 34 and 36, Federal Rules of Civil Procedure, answers,
responses, and objections to interrogatories and to Rules 34 and 36 requests,
notice of deposition and depositions under Rule 30 and 31, Federal Rules of Civil
Procedure, shall not be filed with the court. The party serving the discovery
material or taking the deposition shall retain the original and be the custodian of
it.

(b) Every motion pursuant to the Federal Rules of Civil Procedure governing
discovery shall identify and set forth, verbatim, the relevant parts of the
interrogatory, request, answer, response, objection, notice, subpoena, or
depositions. Any party responding to the motion shall set forth, verbatim, in that
party's memorandum any other part that the party believes necessary to the court's
consideration of the motion.

(c) If materia ininterrogatories, requests, answers, responses, or depositionsis
used as evidence in connection with any motion, the relevant parts shall be set
forth, verbatim, in the moving papers or in responding memoranda. If it isused as
evidence at trial, the party offering it shall read it into the record or, if directed to
do so by the court, offer it as an exhibit.

(d) The court shall resolve any dispute that may arise about the accuracy of any
guotation or discovery material used as provided in (b) and (c) and may require
production of the original paper or transcript.

(e) Thecourt, onitsown motion, on motion by any party or on application by anon-
party, may require the filing of the original of any discovery paper or deposition
transcript. The parties may provide for such filing by stipulation.

(f) Nomotion or other application pursuant to the Federal Rules of Civil Procedure
governing discovery or pursuant to this rule shall be made unless it contains a
certification of counsel that the parties, after reasonabl e effort, are unableto resolve
the dispute.

(9) A routineMotionto compel answersto interrogatories or to Compel compliance
with arequest for production under Federal Rule of Civil Procedure 34, wherein it
is averred that no response or objection has been timely served, need have no
accompanying brief, and need have no copy of theinterrogatories or Rule 34 request
attached. The court may summarily grant or deny such motion without waiting for
aresponse.
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Rule9.3

Petitions for Writs of Habeas Cor pus and 2255 Motions

@ All petitions for writs of habeas corpus and al motions pursuant

to 82255 of Title 28, U.S.C. shall befiled on forms provided by the court and

shall contain the information called for by such forms. The required information
shall be set concisely and legibly. Ordinarily, the court will consider only those
matters which are set forth on the forms provided by the court. Any attempt to
circumvent this requirement by purporting to incorporate by reference other
documents which do not comply with this Rule may result in dismissal of the
petition.

(b)  Any petition filed under 82254 or motion filed under 82255 of Title 28,
U.S.C. which does not substantially comply with Rules 2 and 3 of the Rules
governing petitions and motions filed under those sections may be returned by the
clerk of the court to the petitioner, if ajudge of the court so directs, together with a
statement of the reason for itsreturn. A copy of any petition or motion returned for
failure to comply shall be retained by the clerk.
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Rule 16.2 Civil Cases Exempt From Issuance Of A Scheduling Order

The following categories of civil cases shall, unless the assigned judge directs otherwise,
be exempt, as inappropriate, from the provisions of Federal Rule of Civil Procedure 16(b) that
mandate the issuance of a scheduling order, and from the requirements of Local Rule 16.1.

1. Appeals from the final determination of the Secretary of Health and Human
Services, 42 U.S.C. 8405(g) (Socia Security Appeals).

2. Habeas corpus petitions and actions pursuant to 28 U.S.C. §§2254 and 2255.

3. Actions eligible for or referred to arbitration pursuant to
Local Rule53.2.

4, Actions for review of administrative agency actions pursuant
to 5 U.S.C. 8702 (Administrative Procedure Act).

5. Actions by the United States for repayment of loans in default.

6. Actions to enforce rights under an employee welfare benefit plan pursuant
to 29 U.S.C. 81132 (ERISA).

7. Internal Revenue Service proceedings to enforce civil summons pursuant
to 26 U.S.C. §7402.

8. Bankruptcy Appeals.
0. Pro se prisoner civil rights actions.

10.  Actionsin which no pleadings or appearance has been filed on behalf of
any party defendant within 120 days from the filing of the complaint.

11.  Any action which the assigned judge may expressly exempt by order.
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APPENDIX [

CIVIL JUSTICE REFORM ACT OF 1990
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PUBLIC LAW 101-650-DEC. 1, 1990 104 STAT.

Public Law 101-650 5089
101st Congress
An Act
Dec. 1, 1990
To Provide for the appointment of additional Federal circuit and district (H.R. 5316)

judges, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United Sates of Americain Congress assembled. That this Act may
be cited as the "Judicial Improvements Act of 1990".

TITLE I-CIVIL JUSTICE EXPENSE AND Irovements
DELAY REDUCTION PLANS Act of 1990.

Courts

SEC. 101. SHORT TITLE. 28 USC 1 note.
Civil Justice

This title may be cited as the "Civil Justice Reform Act of 1990". Reform Act of
1990.

SEC. 102. FINDINGS. 28 USC 1 note

The Congress makes the following findings: 28 USC 471 note.

Q) The problems of cost and delay in civil litigation in any United
States district court must be addressed in the context of the full range of
demands made on the district court's resources by both civil and criminal
matters.

2 The courts, the litigants, the litigants' attorneys, and the Congress
and the executive branch share responsibility for cost and delay in civil
litigation and its impact on access to the courts, adjudication of cases on the
merits, and the ability of the civil justice system to provide proper and timely
judicial relief for aggrieved parties.

(©)) The solutions to problems of cost and delay must include significant
contributions by the courts, the litigants, the litigants' attorneys, and by the
Congress and the executive branch.

4) In identifying, developing, and implementing solutions to problems
of cost and delay in civil litigation, it is necessary to achieve a method of
consultation so that individual judicial officers, litigants, and litigants
attorneys who have devel oped techniques for litigation management and cost
and delay reduction can effectively and promptly communicate those tech-
niquesto al participants in the civil justice system.



(5) Evidence suggests that an effective litigation management and cost and delay
reduction program should incorporate several interrelated principles, including:

(A) thedifferential treatment of casesthat provides for individualized and
specific management according to their needs, complexity, duration, and probable
litigation careers;

(B) earlyinvolvement of ajudicial officer in planning the progress of a case,
controlling the discovery process, and scheduling hearings, trials, and other
litigation events;

(C)  regular communication between ajudicial officer and attorneys during the
pretrial process; and

104 STAT. 5090 PUBLIC LAW 101-650-DEC. 1, 1990
(D) utilization of alternative dispute resolution programs in appropriate
Cases.
(6) Because the increasing volume and complexity of civil and criminal cases

imposes increasingly heavy workload burdens on judicia officers, clerks of court,
and other court personnel, it is necessary to create an effective administrative
structure to ensure ongoing consultation and communication regarding effective
litigation management and cost and delay reduction principles and techniques.

SEC 103. AMENDMENTSTO TITLE 28. UNITED STATES CODE.

(& CIVIL JUSTICE EXPENSE AND DELAY REDUCTION PLANS.-Title
28, United States Code, is amended by inserting after chapter 21 the following
new chapter.

"CHAPTER 23-CIVIL JUSTICE EXPENSE AND DELAY
REDUCTION PLANS

"471. Requirement for adistrict court civil justice expense and delay reduction
plan.

"472. Development and implementation of acivil justice expense and delay
reduction Plan.

"473. Content of civil justice expense and delay reduction plans.

"474. Review of district court action.

"475. Periodic district court assessment.

"476. Enhancement of judicial information dissemination.

"477. Model civil justice expense and delay reduction plan.

"478. Advisory groups.

"479. Information on litigation management and cost and delay reduction.
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"480. Training programs.
"481. Automated case information.
"482. Definitions.

8471. Requirement for adistrict court civil justice expense and delay reduction
plan
"There shall be implemented by each United States district court, in accordance
with thistitle, acivil justice expense and delay reduction plan. The plan may be a
plan developed by such district court or amodel plan developed by the Judicial
Conference of the United States. The purposes of each plan areto facilitate
deliberate adjudication of civil cases on the merits, monitor discovery, improve
litigation management, and ensure just, speedy, and inexpensive resol utions of
civil disputes.

"8 472. Development and implementation of acivil justice expense and delay
reduction plan

"(a) The civil justice expense and delay reduction plan implemented by a district
court shall be developed or selected, as the case may be, after consideration of the
recommendations of an advisory group appointed in accordance with section 478
of thistitle.

Reports "(b) The advisory group of a United States district court shall submit to the court
areport, which shall be made available to the public and which shall include-
"(1) an assessment of the matters, referred to in subsection (c)(1);
"(2) the basis for its recommendation that the district court develop a plan
or select amodel plan;
"(3) recommended measures, rules and programs; and
"(4) an explanation of the manner in which the recommended Plan
complies with section 473 of thistitle.
"(c)(1)In developing its recommendations, the advisory group of adistrict
court shall promptly complete athorough assessment of the state of the
court's civil and criminal dockets. In performing the assessment for a district
court, the advisory group shall-
"(A) determine the condition of the civil and criminal dockets;
"(B) identify trends in case filings and in the demands being placed
on the court's resources,
"(C) identify the principal causes of cost and delay in civil
litigation, giving consideration to such potential causes as court
procedures and the ways in which litigants and their attorneys
approach and conduct litigation; and
"(D) examine the extent to which costs and delays could be
reduced by a better assessment of the impact of new legislation on
the courts.
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"(2) In developing its recommendations, the advisory group of adistrict
court shall take into account the particular needs and circumstances of the
district court, litigants in such court, and the litigants attorneys.
"(3) The advisory group of adistrict court shall ensure that its
recommended actions include significant contributions to be made by the
court, the litigants, and the litigants attorneys toward reducing cost and
delay and thereby facilitating access to the courts.
"(d) The chief judge of the district court shall transmit a copy of
the plan implemented in accordance with subsection (@) and the
report prepared in accordance with subsection (b) of this section to
"(1) the Director of the Administrative Office of the United
States Courts,
"(2) thejudicia council of the circuit in which the district
court is located; and

PUBLIC LAW 101-650-DEC. 1, 1990 104 STAT. 5091

"(3) the chief judge of each of the other United States
district courts located in such circuit.

"8 473. Content of civil justice expense and delay reduction plans

"(a) In formulating the provisions of its civil justice expense and delay reduction plan,
each United States district court, in consultation with an advisory group appointed under section
478 of thistitle, shall consider and may include the following principles and guidelines of
litigation management and cost and delay reduction:

"(1) systematic, differential treatment of civil casesthat tailorsthe level of
individualized and case specific management to such criteria as case compl exity,
the amount of time reasonably needed to prepare the case for trial, and the judicial
and other resources required and available for the preparation and disposition of
the case;

"(2) early and ongoing control of the pretria process through involvement of a
judicia officer in-
"(A) assesing and planning the progress of a case;
"(B) setting early, firm trial dates, such that the trial is scheduled to occur
within eighteen months after the filing of the complaint, unlessajudicia
officer certifies that-
“(i) the demands of the case and its complexity make such atria
date incompatible with serving the ends of justice; or

104 STAT. 5092 PUBLIC LAW 101-650-DEC. 1, 1990
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"(ii) the trial cannot reasonably be held within such time because of
the complexity of the case or the number or complexity of pending
criminal cases,
"(C)controlling the extent of discovery and the time for completion of
discovery, and ensuring compliance with appropriate requested discovery
in atimely fashion; and
"(D) setting, at the earliest practicable time, deadlines for filing motions
and atime framework for their disposition;
"(3) for all casesthat the court or an individual judicial officer determines are
complex and any other appropriate cases, careful and deliberate monitoring
through a discovery-case management conference or a series of such conferences
at which the presiding judicial officer-
"(A) exploresthe parties' receptivity to, and the propriety of settlement or
proceeding with the litigation;
"(B) identifies or formulates the principal issuesin contention and, in
appropriate cases, provides for the staged resolution or bifurcation of
issues for tria, consistent with Rule 42(b) of the Federa Rules of Civil
Procedure;
"(C) prepares adiscovery schedule and plan consistent with any
presumptive time limits that a district court may set for the completion of
discovery and with any procedures a district court may develop to-
"(i) identify and limit the volume of discovery available to avoid
unnecessary or unduly burdensome or expensive discovery; and
"(ii) phase discovery into two or more stages, and
"(D) sets, at the earliest practicable time, deadlines for filing motions and a
time framework for their disposition;
"(4) encouragement of cost-effective discovery through voluntary exchange of
information among litigants and their attorneys and through the use of cooperative
discovery devices,
"(5) conservation of judicial resources by prohibiting the consideration of
discovery motions unless accompanied by a certification that the moving party has
made a reasonable and good faith effort to reach agreement with opposing counsel
on the matters set forth in the motion; and
"(6) authorization to refer appropriate cases to alternative dispute resolution
programs that-
"(A) have been designated for use in adistrict court; or
"(B) the court may make available, including mediation, minitrial, and
summary jury trial.

"(b) In formulating the provisions of its civil justice expense and delay reduction plan,
each United States district court, in consultation with an advisory group appointed
under section 478 of thistitle, shall consider and may include the following litigation
management and cost and delay reduction techniques:

"(1) arequirement that counsel for each party to acasejointly present a
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discovery-case management plan for the case at the initial pretrial conference,
or explain the reasons for their failure to do so;
"(2) arequirement that each party be represented at each pretrial conference by
an attorney who has the authority to bind that party regarding all matters
previously identified by the court for discussion at the conference and all
reasonably related matters;
"(3) arequirement that al requests for extensions of deadlines for completion
of discovery or for postponement of the trial be signed by the attorney and the
party making the request;
"(4) aneutra evaluation program for the presentation of the legal and factual
basis of a case to a neutral court representative selected by the court at a
nonbinding conference conducted early in the litigation;
"(5) arequirement that, upon notice by the court, representatives of the parties
with authority to bind them in settlement discussions be present or available by
telephone during any settlement conference; and
"(6) such other features as the district court considers appropriate after
considering the recommendations of the advisory group referred to in section
472(a) of thistitle.
“(c) Nothing in acivil justice expense and delay reduction plan relating to the
settlement authority provisions of this section shall alter or conflict with the authority
of the Attorney General to conduct litigation on behalf of the United States, or any
delegation of the Attorney General.
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PUBLIC LAW 101-650-DEC. 1, 1990 104 STAT. 5093
“8474. Review of district court action

"(@)(1) The chief judges of each district court in a circuit and the chief judge of the court
of appeals for such circuit shall, as acommittee-
"(A) review each plan and report submitted pursuant to section 472(d) of thistitle;
and
"(B) make such suggestion for additional actions or modified actions of that
district court as the committee considers appropriate for reducing cost and delay
in civil litigation in the district court.
"(2) The chief judge of acourt of appeals and the chief judge of a district court may
designate another judge of such court to perform the chief judge's responsibilities under
paragraph (1) of this subsection.
"(b) The Judicial Conference of the United States-
"(1) shall review each plan and report submitted by a district court pursuant to
section 472(d) of thistitle; and
"(2) may request the district court to take additional action if the Judicia
Conference determines that such court has not adequately responded to the
conditions relevant to the civil and criminal dockets of the court or to the
recommendations of the district court's advisory group.

"8 475. Periodic district court assessment

"After developing or selecting a civil justice expense and delay reduction plan, each United
States district court shall assess annually the condition of the court's civil and crimina dockets
with aview to determining appropriate additiona actions that may be taken by the court to
reduce cost and delay in civil litigation and to improve the litigation management practices of the
court. In performing such assessment, the court shall consult with an advisory group appointed
in accordance with section 478 of thistitle.

“8476. Enhancement of judicial information dissemination
"(a) The Director of the Administrative Office of the United States Reports. Courts shall

prepare a semiannual report, available to the public, that discloses for each judicial
officer-
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"(1) the number of motionsthat have been pending for more than six months and the
name of each case in which such motion has been pending;

"(2) the number of bench trials that have been submitted for more than six months
and the name of each case in which such trials are under submission; and

"(3) the number and names of casesthat have not been terminated within three years
after filing.

"(b) To ensure uniformity of reporting, the standards for categorization or characterization of
judicial actions to be prescribed in accordance with section 481 of thistitle shall apply to the
semiannual report prepared under subsection (a).

“8477. Model civil justice expense and delay reduction plan

"(a) Based on the plans devel oped and implemented by the United States district courts designated
as Early Implementation District Courts pursuant to section 103(c) of the Civil Justice Reform Act of 1990,
the Judicial Conference of the United States may devel op one or more model civil justice expense and delay
reduction plans. Any such model plan shall be accompanied by areport explaining the manner in which the
plan complies with section 473 of thistitle.

"(2) TheDirector of the Federal Judicial Center and the Director of the Administrative Office of the
United States Courts may make recommendationsto the Judicial Conference regarding the devel opment of
any model civil justice expense and delay reduction plan.

"(b) The Director of the Administrative Office of the United States Courts shall transmit to the
United States district courts and to the Committees on the Judiciary of the Senate and the House of Rep-
resentatives copies of any model plan and accompanying report.

"8 478. Advisory groups

"(a@) Within ninety days after the date of the enactment of this chapter, the advisory group required
in each United Statesdistrict court in accordance with section 472 of thistitle shall be appointed by the chief
judge of each district court, after consultation with the other judges of such court.

"(b) Theadvisory group of adistrict court shall be balanced and include attorneys and other persons
who arerepresentative of major categoriesof litigantsin such court, asdetermined by the chief judge of such
court.

"(c) Subject to subsection (d), in no event shall any member of the advisory group servelonger than
four years.

"(d) Notwithstanding subsection (c), the United States Attorney for ajudicial district, or hisor her
designee, shall be a permanent member of the advisory group for that district court.

"(e) The chief judge of a United States district court may designate a reporter for each advisory
group, who may be compensated i n accordance with guidelines established by the Judicial Conference of the
United States.

"(f) The members of an advisory group of aUnited States district court and person designated as a
reporter for such group shall be considered asindependent contractorsof such court wheninthe performance
of official dutiesof the advisory group and may not, solely by reason of service on or for the advisory group,
be prohibited from practicing law before such court.
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“8479. Information on litigation management and cost and delay reduction

"(a) Within four years after the date of the enactment of this chapter, the Judicial
Conference of the United States shall prepare a comprehensive report an all plans received
pursuant to section 472(d) of thistitle. The Director of the Federal Judicial Center and the
Director of the Administrative Office of the United States Courts may make recommendations
regarding such report to the Judicial Conference during the preparation of the report. The Ju-
dicia Conference shall transmit copies of the report to the United States district courts and to the
Committees on the Judiciary of the Senate and the House of Representatives.

"(b) The Judicial Conference of the United States shall, an a continuing basis-

"(1) study ways to improve litigation management and dispute resolution servicesin
the district courts, and
"(2) make recommendations to the district courts on ways to improve such services.

"(c)(1)The Judicial Conference of the United States shall prepare, periodically revise,

and transmit to the United States district courts aManual for Litigation Management and

Cost and Delay Reduction. The Director of the Federal Judicial Center and the Director

of the Administrative Office of the United States Courts may make recommendations

regarding the preparation of and any subsequent revisions to the Manual.

"(2) The Manual shall be developed after careful evaluation of the plans implemented

under section 472 of thistitle, the demonstration program conducted under section 104 of

the Civil Justice Reform Act of 1990, and the pilot program conducted under section 105

of the Civil Justice Reform Act of 1990.

"(3) The Manual shall contain a description and analysis of the litigation management,

cost and delay reduction principles and techniques, and aternative dispute resolution

programs considered most effective by the Judicial Conference, the Director of the Fed-
eral Judicial Center, and the Director of the Administrative Office of the United States

Courts.

"8480. Training programs

"The Director of the Federal Judicial Center and the Director of the Administrative Office of
the United States Courts shall develop and conduct comprehensive education and training
programs to ensure that all judicia officers, clerks of court, courtroom deputies, and other
appropriate court Personnel are thoroughly familiar with the most recent available information
and analyses about litigation management and other techniques for reducing cost and expediting
the resolution of civil litigation. The curriculum of such training programs shall be periodically
revised to reflect such information and analyses.

"8§481. Automated case information
“(a) The Director of the Administrative Office of the United States Courts shall ensure
that each United States district court has the automated capability readily to retrieve
information about the status of each case in such court.
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"(b)(1)In carrying out subsection (@), the Director shall prescribe-

"(A) the information to be recorded in district court automated systems; and
"(B) standards for uniform categorization or characterization of judicial actions
for the purpose of recording information on judicial actionsin the district court
automated systems.

"(2) The uniform standards prescribed under paragraph (1)(B) of this subsection shall
include a definition of what constitutes adismissal of a case and standards for measuring
the period for which amotion has been pending.

Records.

"(c) Each United States district court shall record information as prescribed
pursuant to subsection (b) of this section.

“8§ 482. Definitions
"Asused in this chapter, the term ‘judicia officer' means a United States district court
judge or a United States magistrate.”.

28 USC 471 note

28 USC 471 note.

Reports.

(b) IMPLEMENTATION.-(1) Except as provided in section 105 of this
Act, each United States district court shall, within three years after the date
of the enactment of thistitle, implement acivil justice expense and delay
reduction plan under section 471 of title 28, United States Code, as added
by subsection (a).
(2) The requirements set forth in sections 471 through 478 of title 29, United
States Code, as added by subsection (@), shall remain in effect for seven
years after the date of the enactment of thistitle.
(c) EARLY IMPLEMENTATION DISTRICT COURTS.-
(1) Any United States district court that, no earlier than June 30, 1991,
and no later than December 31, 1991, develops and implements a civil
justice expense and delay reduction plan under chapter 23 of title 28,
United States Code, as added by subsection (a), shall be designated by
the Judicial Conference of the United States as an Early
Implementation District Court.
(2) The chief judge of adistrict so designated may apply to the
Judicial Conference for additional resources, including technological
and personnel support and information systems, necessary to
implement its civil justice expense and delay reduction plan. The
Judicial Conference may provide such resources out of funds
appropriated pursuant to section 106(a).
(3) Within 18 months after the date of the enactment of thistitle, the
Judicial Conference shall prepare areport on the plans devel oped
and implemented by the Early Implementation District Courts.
(4) The Director of the Administrative Office of the United States
Courts shall transmit to the United States district courts and to the
Committees on the Judiciary of the Senate and House of
Representatives-
(A) copies of the plans developed and implemented by the
Early Implementation District Courts;
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(B) the reports submitted by such district courts pursuant to
section 472(d) of title 28, United States Code, as added by
subsection (a); and
(C) the report prepared in accordance with paragraph (3) of
this subsection.
(d) TECHNICAL AND CONFORMING AMENDMENT.-The
table of chaptersfor part | of title 28, United States Code, is
amended by adding at the end thereof the following:

“23 Civil justice expense and delay reduction plans........ 471"
Sec. 104. DEMONSTRATION PROGRAM.

(@) In Generd. — (1) During the 4-year period beginning on January 1, 1991, the Judicial
Conference of the United States shall conduct a demonstration program in accordance with
subsection (b).

(2) A district court participating in the demonstration program may aso be an Early
Implementation District Court under section 103(c).

(b) Program Requirement. — (1) The United States District Court for the Western District
of Michigan and the United States District Court for the Northern District of Ohio shall
experiment with systems of differentiated case management that provide specifically for the
assignment of cases to appropriate processing tracks that operate under distinct and explicit rules,
procedures, and time-frames for the compl etion of discovery and for trial.

(2) The United States District Court for the Northern District of California, the United
States District Court for the Northern District of West Virginia, and the United States District
Court for the Western District of Missouri shall experiment with various methods of reducing
cost and delay in civil litigation, including alternative dispute resolution, that such district courts
and the Judicial Conference of the United States shall select.

(c) Study of Results. — The Judicial Conference of the United States, in consultation with
the Director of the Federal Judicial Center and the Director of the Administrative Office of the
United States Courts, shall study the experience of the district courts under the demonstration
program.

(d) Report. — Not later than December 31, 1995, the Judicial Conference of the United
States shall transmit to the Committees on the Judiciary of the Senate and the House of
Representatives areport of the results of the demonstration program.

SEC. 105. PILOT PROGRAM

(@) In Generd. — (1) During the 4-year period beginning on January 1, 1991, the Judicial
Conference of the United States shall conduct a pilot program in accordance with subsection (b).
(2) A district court participating in the pilot program shall be designated as an Early

Implementation District Court under section 103(c).
(b) Program Requirements. — (1) Ten district courts (in this section referred to as “Pilot
Districts’) designated by the Judicial Conference of the United States shall implement expense
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and delay reduction plans under chapter 23 of title 28, United States Code (as added by section

103(a)), the expense and delay reduction plans implemented by the Pilot Districts shall include

the 6 principles and guidelines of litigation management and cost and delay reduction identified
in section 473(@) of title 28, United States Code.

(2) At least 5 of the Pilot Districts designated by the Judicial Conference shall be judicial
districts encompassing metropolitan areas.

(3) The expense and delay reduction plans implemented by the Pilot Districts shall remain
in effect for aperiod of 3 years. At the end of that 3-year period, the Pilot Districts shall no
longer be required to include, in their expense and delay reduction plans, the 6 principles and
guidelines of litigation management and cost and delay reduction described in paragraph (1).

(c) Program Study Report. — (1) Not later than December 31, 1995, the Judicial Conference
shall submit to the Committees on the Judiciary of the Senate and House of Representatives a
report on the results of the pilot program under this section that includes an assessment of the
extent to which costs and delays were reduced as aresult of the program. The report shall
compare those results to the impact on costs and delays in ten comparable judicia districts for
which the application of section 473(a) of title 28, United States Code, had been discretionary.
That comparison shall be based on a study conducted by an independent organi zation with
expertise in the area of Federal court management.

(2)(A) The Judicial Conference shall include in its report a recommendation as to whether
some or al district courts shall be required ininclude, in their expense and delay reduction plans,
the 6 principles and guidelines of litigation management and cost and delay reduction identified
in section 473(a@) of title 28, United States Code.

(B) If the Judicial Conference recommendsin its report that some or all district courts be
required to include such principles and guidelines in their expense and delay reduction plans, the
Judicial Conference shall initiate proceedings for the prescription of rules implementing its
recommendation, pursuant to chapter 131 of title 28, United States Code.

SECTION 106. AUTHORIZATION.

(a) Early Implementation District Courts. — There is authorized to be appropriated not
more than $15,000,000 for fiscal year 1991 to carry out the resource and planning needs
necessary for the implementation of section 103(c).

(b) Implementation of Chapter 23. — There is authorized to be appropriated not more than
$5,000,000 for fiscal year 1991 to implement chapter 23 of title 28, United States Code.

(c) Demonstration Program. — There is authorized to be appropriated not more than
$5,000,000 for fiscal year 1991 to carry out the provisions of section 104.
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VI. SYSTEMATIC, DIFFERENTIAL TREATMENT OF CIVIL CASESFOR
PURPOSES OF CASE-SPECIFIC MANAGEMENT

TheActdirectsthiscourt, in consultation withits Advisory Group, to consider certain
"principlesand guidelines' including "systematic, differential treatment of civil cases."* A threshold
issue is precisely what goa this particular principle should serve. In the existing state court
differential case management systems, the primary emphasi sappearsto be on the management aspect
of the system - the systemic, differential treatment of casesisonly secondary. For example, astudy
of the program in Ramsey County, Minnesota, observed that "prior to the DCM [differential case
management] program, there were no required pretrial events or deadlines."*” Most of the existing
programs operate in master calendar systems without the discipline and tracking inherent in the
individual calendar system. Because the focus in the existing programs is management, they are
broad in scope, establishing requirementsfor case management orders, setting thetimefor and extent
of discovery and establishing firm trial dates. Their ambitious scope requires the addition of staff
to administer the program and prepare the paperwork to track it.

The Advisory Group believesthat in the Eastern District the principle of differential
case treatment should serve adlightly different goa: to distinguish, on asystematic basis, the cases
that require more intensive, individual management by the court from those that can be handled in
amore standardized manner. Inthisway scarcejudicial time can betargeted to those casesin which
judicia involvement ismost necessary. It should reduce costs by identifying those cases that do not
require time-consuming management techniques such as frequent conferences or detailed case
management plans.

This interpretation of the principle is not intended to disregard the need for a
scheduling order, firm trial dates and control of discovery. Theway in which these concepts can be
applied differently is discussed below in section VII. But narrowing the focus here to the degree of
management appropriate in a given case ensures that this principle does not get lost in the larger,
overriding question of docket management. An important corollary to thisinterpretation is that it
does not require the additionallayers of bureaucracy that appear to be necessary for the programs
whose principal focusisto get the docket under control.

%28 U.S.C. 8473 (a)(1). This section provides for “systematic, differential treatment of
civil casesthat tailors the level of individualized and case-specific management to such criteria
as case compl exity, the amount of time reasonably needed to prepare the case for trial and the
judicial and other resources required and available for the preparation and disposition of the

$"Bureau of Justice Assistance Pilot Differentiated Case Management program, Program
Summary No. 6; Second Judicial District Court of Ramsey County, Ramsey County (St. Paul),
Minnesota (American University).
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A second threshold issue arises in the Eastern District because differential case
management already existsin two senses. First, the existing rules of procedure provide different
treatment for the following types of cases: habeas corpus, social security cases, asbestos cases and
cases in which money damages only are being sought in an amount not in excess of 100,000
(arbitration cases). In addition some, but not all of judges review cases at the outset and treat the
case differently depending upon whether it appears to be complex or standard. Thus, the Eastern
District already provides for differential treatment of its cases and need do little more.

The Advisory Group believes that the court can and should go beyond what is
already in place. A significant percentage of the cases do not fall within one of the four areas for
which special rulesof procedure currently exist. Moreover, the Act's use of theword " systematic"
suggests that the group seek solutions beyond relying upon the existing ad hoc differentia
treatment. The Advisory Group recommends that a program of systematic differential case
treatment be adopted, which specifically incldes the existing categories of cases, but also deals
with the cases that do not fall within those categories.

The central feature of al the programs existing in the other courts we have studied
arethecase"tracks." Every existing program hasthreetracks, variously named, but that distinguish
among simple cases, complex cases and all others. None of the programs appears to have
attempted to divide cases by subject matter, an effort that the Advisory Group agrees would be
futile because cases of like subject matter can be complex or simple, depending upon the facts or
the legal issues involved.

The Advisory Group concludes that for this district these "tracks" should include
those already in place for habeas corpus, social security, arbitration and asbestos cases. We
considered, but decided not to recommend aseparate track for cases brought by prisonersalleging
violations of civil rights or other claims. Although such cases are treated differently at the outset
becausethey arereviewed by staff attorneysto determinewhether the court should appoint counsel,
they otherwise are not treated differently asagroup; nor should they be because they differ widely
in their subject matter and complexity. We explored briefly the idea of expanding the social
security track to include other on-the-record reviews of federal agenciesbut did not have sufficient
time or information to reach well supported conclusions. This may be an issue for further study.

The group also recommends that two additional tracks be established: a Specia
Management track and aStandard track. The Special Management track would includethose cases
that do not fall within one of theexisting four tracks, casesthat need special or intense management
by the court due to one or more of the following factors: large number of parties, large number of
clams or defenses, complex factual issues, large volume of evidence, problems locating or
preserving evidence, large amount of discovery, exceptionally long time needed to prepare for
disposition, decision needed within avery short time and need to decide preliminary issues before
final disposition. The Standard track would include all other cases.

We do not recommend a separate "simple” track because most of the simple cases
are already covered by one of the four existing tracks. In addition, as discussed more fully below
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in connection with firm trial dates and ongoing judicial management, the group envisions the
Standard track asmorelikethe simpletrack in other programs; in Section V1 it recommends some,
but not extensive management procedures and in Section VII(B) of the report the group
recommends setting arelatively short goal for filing to disposition.

There are severa waysin which the track assignment itself can be made. In some
of thedifferential case management programs, the determination ismade by an administrator based
upon information provided by the litigants. We believe that this process is unnecessary; instead,
we would |leave the determination in the first instance to the parties who would designate the
appropriate track on adesignation form, which could be a separate piece of paper or anew section
of the existing cover sheet. If thereis any dispute, the final determination can be made by the
court.®® The programs using this method of determination report very little controversy over track
assignment; and, in theview of the Advisory Group, thelitigantsand their attorneysare usualy in
the best position to evaluate the need for intensive management in a particular case.

Once a case is assigned to a particular track, the applicable procedures will vary.
For habeas corpus, socia security, arbitration and asbestos cases, we do not recommend changes
in the current rules. Special, intensive management procedures would apply to cases assigned to
the Special Management track. The procedures recommended by the Advisory Group for these
cases are set forth and discussed separately in section VIII below. All other cases would be
subject to the general management principles set forth below in the discussion of ongoing case
management and early, firm trial dates (section V1I(B)).

The Advisory Group recommends that the court adopt a loca rule or plan to
distinguish among cases that require different levels of treatment. Thisrule should be adopted in
connection with others, proposed below, which provide for ongoing case management, specid
management for complex cases and the establishment of early, firm trial dates.* A proposed rule
follows:

®Thisis consistent with the present practice for asbestos and arbitration cases in which
the Clerk of Court assigns the cases to those tracks, based upon the allegations in the complaint.

¥The Clerk of Court has suggested a Bankruptcy Appeal track and a U.S. Government
Collection and Enforcement track, but the group has not yet adopted them. In the continuing
survey that the Act requires of us and the court, we shall keep them on the agenda.
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a

b.

C.

CASE MANAGEMENT

Management tracks - Each civil case filed will be assigned to one of the
following tracks: habeas corpus, social security, arbitration, asbestos,
special management, standard management.

Management Track Definitions

(1) Habeas Corpus - Cases brought under 28 U.S.C. §82241 through
2255.

(2) Social Security - Cases requesting review of a decision of the Secretary
of Health and Human Services denying plaintiff Social Security benefits.

(3) Arbitration - Cases designated for arbitration under Local Rule 53.2.

(4) Asbestos- Casesinvolving claimsfor personal injury or property
damage from exposure to asbestos.

(5) Special Management - Cases that do not fall into tracks | through 4 and
that need special or intense management by the court due to one or more of
the following factors. large number of parties, large number of claims or
defenses, complex factual issues, large volume of evidence, problems
locating or preserving evidence, large amount of discovery, exceptionally
long time needed to prepare for disposition, decision needed within a very
short time needed for disposition, need to decide preliminary issues before
final disposition.

(6) Standard Management - Casesthat do not fall into one of the other tracks.
Management Track Assignments

(1) Theplaintiff will submit to the Clerk, and serve with the complaint on all
defendants, a Designation Form designating the track to which plaintiff
believes the case should be assigned. Each defendant will, with its first
appearance, submit to the Clerk, and serve on all other parties, aDesignation
Form designating the track to which that defendant believes the case should
be assigned.

(2) If the plaintiff and thefirst defendant to appear agree on the management
track, the Clerk will assign the caseto that track. If the plaintiff and the first
defendant disagree on the management track, or if al ater appearing defendant
disagrees with the plaintiff’s track choice, the Clerk will refer the
disagreement to the court and the court will make the track assignment.
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(3) The court may, on its own motion or at the request of any party, change
acase's track assignment at any time.

d. Management Track Procedures

(1) Habeas Corpus Track - Cases will follow the Federal Rules Governing
Section 2254 Cases or, in cases brought under 28 U.S.C. §2255, the Federal
Rules Governing Section 2255 Cases. The court may, initsdiscretion, refer
the case to a magistrate judge pursuant to 28 U.S.C. 8636(b).

(2) Socia Security Track - Within 10 days after the Clerk has assigned
acaseto the Socia Security Track, the Clerk will enter and serve on
all parties an order stating:

(& Within 10 days after the date of entry of the order the plaintiff
shall causethe summonsand complaint to be served on the defendant
in the manner specified by Federal Rules of Civil Procedure 4(d)(4)
and 4(d)(5).

(b) Within 60 days after service of the complaint, defendant shall
serve an answer and a certified copy of the administrative record.

(c) Within 45 days after service of the answer, plaintiff shall fileand
serve amotion for summary judgment and supporting brief.

(d) Within 30 days after service of plaintiff’s motion and brief,
defendant shall file and serve a cross-motion for summary judgment
and supporting brief.

(e) Plaintiff may serve areply brief within 15 days after service of
defendant's motion and brief.

(f) The case shall be deemed submitted for disposition 15 days after
the service of defendant’s motion and brief.

(3) Arbitration Track - Caseswill be managed in accordancewith Local Rule
53.2.

(4) Asbestos Track - Caseswill be managed in accordance with the Master
Case Management Order issued December 16, 1987.

(5) Speciad Management Track - The Clerk will notify the court immediately
upon assignment of a case to the Special Management track. Thereafter,
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management of the case will proceed in accordance with the Guidelines for
Complex Case Management [recommended below in section VIII], unless
determined otherwise by the court in consultation with the parties.

(6) Standard Track - Cases assigned to the Standard track shall be disposed
of in accordance with the routine practices and procedures of this court.

VII. INVOLVEMENT OF JUDICIAL OFFICERSIN PRETRIAL PROCESS

A premise underlying many of the Act's provisionsis the assumption that cost and
delay incivil litigation will be reduced with increased judicial involvement in the pretria process.
Thus, the Act requires the court, with its Advisory Group, to consider and to include in its plan a
program of "early and ongoing control of the pretrial process through involvement of ajudicia
officer" in planning the progress of a case, setting early and firm trial dates, controlling discovery
and setting deadlines for motions and a schedule for their disposition.*

With the exception of the need to establish early, firm trial dates, the Advisory
Group doesnot agreethat indiscriminateinvolvement of ajudicial officer inthe planning, progress
or discovery for every case is necessary, desirable or will meet the ultimate goal s of reducing cost
and delay in civil litigation. In our searching examination for a prudent balance in case
management responsibility we encountered a wise concern expressed by both lawyers and
experienced judges to avoid "judicia obtrusion,” to recognize that planning litigation strategy is
the lawyers responsibility, and that lawyers who best understand the needs and objectives of their
clients should have ample freedom to plan and try their own cases. As one experienced judge
expressed it, judges as case managers should not be ordained as " super-lawyers,” to sit astride the
litigants' strategy and mastermind itsdevel opment with their own necessarily limited understanding
about each of the many cases that comes before them.

Justicein America, for better or for worse, is based on the adversary system, and
this system rests on the professional responsibility of the lawyers. This fundamental principle
underlies al of our recommendations; and by our emphasis on assertive judicial management we
do not intend to detract from the essential responsibility of lawyersto plan and try their cases as
their clients interests demand.

Nonetheless, in some instances judicial control is appropriate and will effectively
reduce cost and delay. The group thus concluded that complex cases most often do require
sustained and ongoing judicial management. Thegroup therefore recommendsthat complex cases
be segregated from the other cases requiring such intensive management and setsforth in section
VIII the procedures recommended for complex cases. The other specific points at which we
recommend judicial involvement are here set forth below.

28 U.S.C. §(A)(2).
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A. Assessing and Planning the Progress of the Case

Theinitial scheduling order required by Fed.R.Civ.P. 16 aready requires most of the
essential elements for efficient management of most cases. The rule requires the court to enter a
scheduling order setting deadlinesto join other parties, amend the pleadings, file and hear motions
and complete discovery. Therule leaves to the discretion of the court the setting of atria datein
that order and allowsit to add any other matters. Therule permits, but does not require, ascheduling
conference, allowing the order to be issued "after consulting with the attorneys for the parties and
any unrepresented parties, by a scheduling conference, telephone, mail, or other suitable means."+
Therule provides examples of theissuesthat may be discussed at aconference, if thejudge decides
to hold one.?

The Advisory Group believes that, generaly, the existing rule adequately balances
the need for judicial control in some cases with areluctance to impose unnecessary cost and delay
for casesthat do not need intensive management. Asdiscussed morefully below in section VII(B),
we recommend that the court set the trial date in the scheduling order, with some exceptions. We
believethat in most cases apretria conferenceisuseful becauseit alowsthe court and the lawyers
to consider, and perhaps resolve, abroader range of issuesthan those presently required by therule.
Thus we urge that this court adopt a policy or guideline that, in most cases, an initia pretrid
conference will be held. To alleviate the concern expressed by some of the lawyers that these
conferences add to their costs, and by the judgesthat they do not havetimefor such conferences, we
suggest that, as ageneral rule, the conferences be convened by tel ephone and that the court require
personal appearances only when specia circumstances justify the added cost to the litigants.

B. Early, Firm Trial Dates

Thesinglemost effectivetool inresolving casesand resolving them quickly isafirm
trial date set relatively promptly after the complaint is filed. The trial date works because many
lawyers, whether by choice or circumstance, are''fire-fighters' who focus their efforts on cases that
haveadeadline. Thefirmtrial date hel psto resol ve cases because the prospect of tria isthe primary
force that focuses the attention of the litigants on the risks they face and, thus, makes them pursue
settlement seriously. A firm date also results most often in cost savings because witnesses and
lawyers need only prepare once. And, of course, expert witnesses need not incur costs in waiting
for trial in hotel rooms or incur multiple travel expenses.

The benefits of an early, firmtrial date in reducing costs and delays was atheme we heard over and
over again from judges, litigants and their lawyers, with a unanimity that rarely occurred on other
issues. This assessment is reflected in the Act in requiring the plan to include the involvement of
ajudicia officer in “setting early, firm tria dates, such that the trial is scheduled to occur within

“IFed.R.Civ.P.16 (b)
“Fed.R.Civ.P. 16(c)
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eighteen months after the filing of the complaint.”*

Not withstanding the universal acclaim of the concept, it isapplied unevenly. Many
judges do not establish trial dates at al or until very late in the process. As aresult, the salutary
effect of moving the caseislost. Lawyers without realistic targets devote their attention to other,
moreimmediate problems. Litigantsare not forced to evaluatetheir casesrealistically because“the
day of reckoning” has not been fixed.

A separate and difficult problem frequently confronts those judges who do try to set
firmtrial dates. Pressed with conflicting trial schedules of busy litigators, criminal cases that must
be tried within specified time periods under the Speedy Trial Act and the certainty that a large
percentage of the civil cases will settle on the “eve of trial,” judges who do attempt to set firm trial
dates have difficulty maintaining them. Take, for example, a group of 12 civil cases that ajudge
in January 1991 sets for trial during the three-month period commending January 1992. Assume
further that five criminal cases are filed in November and December, 1991, which must be tried
within 70 days, i.e., within the same three-month period when the civil trials are scheduled. Or
suppose that instead of the five criminal casesonly oneisfiled, in October 1991, but isamultiple-
defendant case in which trial lasts for the entire period when the civil caseswereto betried. Many
judges, particularly new ones, indicated that the difficulty of setting a real, firm trial date is a
virtually insolubleproblem. They tread afineline between settingafirmtrial datethat everyonewill
believeisfirm, and letting litigants know when the dateis not firm so they will not beforced to incur
unnecessary costs in travel, time and preparation.

The recommendation of this group deal s with both aspects of the problem: the need
to establish a trial date that does not draw out the litigation and the need, once a date is set, to
maintain that date. We offer these suggestions mindful, of course, of thestatisticsin thisdistrict that
show that we are already resolving the vast majority of cases—70 percent of those required to attend
atria and afar greater percentage of al civil cases—within 18 months of filing. Moreover, it is not
our purpose to create a second Speedy Trial Act for Civil actions. For these reasons, our
recommendations here are framed as “guidelines’ or “goas’ rather than inflexible rules.

We have concluded that a reasonable guideline or goal in establishing atrial datein
most cases, except asbestos cases, is a date 12 months from the date of filing. We selected 12
months and not the 18 recommended by the statute because it is our judgment that for Standard
Track cases 18 monthsistoo long; atrial datethat long from filing would merely be aself-fulfilling
prophesy. Asdiscussed abovein section VI and below in section V111 of this report, however, the
Advisory Group has concluded that complex cases on the Special Management track may warrant
moreintensive management and may take longer to preparefor trial. It hassimilarly concluded that
asbestos cases may take longer to preparefor trial. For those cases, with the certification exception
recognized by the Act, we recommend that the court set asagoal atria date within 18 months after
the complaint isfiled.

428 U.S.C. 8473 (2)(B).



Thetria date should beestablished early inthelitigation. For most cases, the date can be established
in theinitial scheduling order under Fed.R.Civ.P. 16. For complex cases, we recommend that the
trial date be set after asettlement conference, which would occur approximately six months after the
complaintisfiled. (Theproceduresfor ongoingjudicial involvement contemplated for complex cases
are discussed below in section VIII.) Because a precise date some 12 or 18 months hence is
unrealistic, given the unpredictability of ajudge's docket that far in advance, thetrial date set during
thisinitia phase should not be aspecific day but, rather, aspecific month. The preciseday onwhich
trial will begin should be set asthe trial month approaches, after consultation with the attorneys to
determinetheir availability and that of their key witnesses, and accounting for preexisting demands
on court time. Oncethetrial dateisset, there should be no continuances unlessthere are compelling
reasons.

The second prong of our recommendation deal swith theinstancesin which, because
of the demands of the judge's criminal docket or because of alonger than anticipated civil trial, or
because of some other emergency or unanticipated situation, it appearsthat it will be impossibleto
begin thecivil trial on the previously established date. For those instances, we recommend that the
court adhere to a protocol that will meet the needs of the litigants and maintan the sense of
inevitability that the case will in fact be tried.

If thejudge to whom the caseis assigned is ableto reschedule thetrial for atimethat
isacceptableto the attorneys and their witnesses(i.e., will not cause undue hardship or expense), the
trial date will be so rescheduled for some date in the near future. If that isnot feasible, the protocol
should encourage aternatives, such astrial onthe date originally set or a suitable alternate near that
date before a magistrate judge or before another judge. We understand that some judges presently
undertake this approach informally. We believe the process should be formalized but |eave to the
court the precise details of such a program.

An example of such a protocol isasfollows:

1. Counsel in each such case will be advised immediately (i.e. as soon as practicable
after theimpediment to trial appears) by the judge or by the deputy clerk so that counsel may advise
thelir clients and witnesses.

2. If, at the time the impediment to trial appears, the judge to whom the case is
assigned isthen able to schedule anew trial date, and al counsel expect to be ableto begintria on
the alternate date without undue hardship or expenseto thelitigants, the case will be rescheduled to
begin trial on the alternate date.

3. If thejudge cannot fix a suitable alternate date or if counsel will not be available
to begintrial on the alternate date, or if any party is unableto begin trial at that time without undue
hardship or expense; and if amagistrate judge is availableto preside over thetria on that date, and
if al counsel stipulate that aspecific magistrate judge may do so, the case will bereassigned to such
amagistrate judge for tria.
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4. If there is no magistrate judge available or if al parties will not stipulate to an
available magistrate judge, and if another judge of the district is or can be available to preside over
thetrial on the date originally set , the case will be reassigned to that judge for trial.

C. Control of Discovery

The Advisory Group has concluded that the most effective technique to control
discovery is one already available through Rule 37 of the Federal Rules of Civil Procedure; that is
the avail ability of sanctionsin appropriate cases coupled with advance notice to the parties that the
court iswilling to usethem. Werecognize the reluctanceto impose sanctionsin thisdistrict because
of the perception that it engenders satellite litigation, but, to some extent, this reluctance is a self-
fulfilling prophesy. If, instead, the court made clear that sanctions will beimposed when necessary,
as some judges already do, it ismore likely that they would be needed |ess often.

TheAdvisory Group considered and rejected asecond possi ble meansfor controlling
the volume of discovery, that is, alimitation on the number of discovery requests or on the time of
adeposition. The group considered the fact that such limitations are prescribed by local rulein a
large number of districts with anecdotal evidence that they do not cause controversy in those
districts. Nonethel ess, wergjected an across-the-board limitation because we are not convinced that
such arule would reduce costs or delay without at the same time limiting the right of the litigant to
prepare its case fully. If the limitation were set at a relatively high level so as not to curtail the
efforts of most litigants, the limitation would not likely reduce costs and might increase costs by
encouraging litigants to increase the number of requests to meet that limit. If the limitation were
low, aparty could have serious difficulties developing all aspectsof itscase. Thegroup wasfurther
concerned that limitations on one form of discovery could well lead to increased use of other types
of discovery; for example, substitution of document requests or depositions under Fed.R.Civ.P.
30(b)(6) for interrogatories.

Two related meansfor controlling discovery do requirelimitedjudicial invol vement,
but we believe they would result in a net saving of time and money to the court and the litigants.
First, weencourageall judgesto useinformal meansto resolvediscovery disputes, such astelephone
conferences without briefing. Some judges already do this. We also suggest that, in the pretrial
conference, the judge should in most cases discuss discovery issueswith the lawyers, to set thetone
for discovery and explore whether any limitations on the extent of discovery are appropriate to that
particular case.

A final source of control over discovery isthe litigants and their lawyers. Many of
the more sophisticated litigantsin this district insist upon approving major projects undertaken by
their attorneys and monitor the progress of the case carefully with their atteys. Some litigants
control their own discovery costsby using in-house personnel to perform time-consuming tasks, such
as document searches. The Act recognizes that litigants themselves have a responsibility in this
process, and the Advisory Group concurs. Of course, the lawyers themselves have a professional
responsibility to the court to avoid discovery that is interposed for the purposes of burden or
harassment and to comply with discovery for which no reasonable objection can be raised. The
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Advisory Group recommends that the court develop, in the context of its ongoing educationa
partnership with the Bar, educational programs directed to discovery management programs and to
educating litigants and lawyers about discovery management practices and their responsibilities.

D. Dispositive Motions

Thereport discussesabovetheinherent tension between theviewsof thelitigantsand
their lawyers that dispositive motions are useful means to reduce costs and delay but are often
eviscerated by the fact that judges do not rule on them promptly or with due consideration, and the
views of some judges that many such motions are time consuming, burdensome, frivolous and
crafted for delay or to avoid later criticism.

These concerns are not easily reconciled. The Advisory Group considered and
rejected one proposal, which provided that the parties confer with the court before making such
dispositive motions, in the hope that the court offer advance guidance on the motion. We did not
think this would effectively resolve the problem: The court would not necessarily have enough
information to provide effective guidance; and alawyer who did not submit to the guidance might
be inhibited from filing a motion that was genuinely believed to bein the client’ s interest.

We do suggest severa principles that are not novel and are already provided for in
the rules or practices of this court. First, in the initial scheduling order the court should set a
deadline for making dispositive motions sufficiently in advance of thetrial date so asnot tointerfere
withit. Once aparty hasfiled adispositive motion, the court should resolveit promptly to savethe
litigants the cost of unneeded discovery if the motion is granted and to prevent the inevitable delay
as the parties await the outcome. We frame this as a genera policy suggestion and decline to
recommend any fixed time for decision of motions. To do so would interfere with the essential
flexibility of each judge to manage the docket.

Finally, we recommend that the court consider using oral argument more frequently
to assist in separating those motions with merit from those that arefrivolous. Federal Rule of Civil
Procedure 56(c) contemplates oral arguments for motions for summary judgments: “[t]he motion
shall be served at least 10 days before the time fixed for the hearing.”** And as the Third Circuit
noted twenty years ago:

In the usua case, it is more appropriate to set a motion for summary
judgment down for hearing as Rule 56( ¢) provides, and to make the date of
hearing the time limit for both sides in the presentation of their factual
claims.*

“Thereis consensus, however, that Fed.R.Civ.P. 78 gives the court the power to order
summary judgment without a hearing. See 10A Wright & Miller 8§2720.1 at 37 (1983).

Season-All Industries, Inc. v. Turkive Sise Ve Cam Fabrikalari, A.S., 425 F.2nd 34, 40
(3" Cir. 1970). Thisis still the preferred practice. See 10A Wright & Miller §2720.1 at 37
(1983).
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X. REASONABLE AND GOOD FAITH EFFORT OF PARTIESTO RESOLVE
DISCOVERY DISPUTES

Thefifth principleto beincorporated into the court's planisonethat requires only passing reference
here because it is already well established in this court's practice. The local rules already prohibit
discovery motions or other applications with respect to discovery unless the motion "contains a
certification of counsel that the parties, after reasonable effort, are unable to resolve the dispute."*®

“*Local Rule of Civil Procedure 24 (f).
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XI1. ALTERNATIVE DISPUTE RESOLUTION

TheEastern District of Pennsylvaniahasbeen arecognized|leader inusingaternative
dispute resolution ("ADR") to reduce cost and delay in civil litigation. It was one of the very first
federal courtsto adopt aprogram of court-annexed arbitration.*” Thefelicitous experienceunder this
program, documented by carefully kept statistics since the program's inception, has proved to be
influential in persuading Congress to expand the program to other district courts.

The Civil Justice Reform Act requires in section 473(A)(6) that each pilot court
program include "authorization to refer appropriate casesto alternative dispute resol ution programs
that (A) have been designated for usein adistrict court; or (B) the court may make available..." The
Report of the Senate Committee on the Judiciary that accompanied the legislation discusses a
number of familiar forms of aternative dispute resolutions, but makes clear that identification of
these particular techniques "is not intended to signal any disapproval of other excellent techniques
also currently employed.”

As this legidative history implies, it is appropriate for a court to make available a
variety of ADR programs so that each case might be matched with an appropriate mechanism. In
doing so, the court must balance the time and resources required by each program against the
anticipated reduction in cost and delay for thelitigants. Itis, of course, critical that the court avoid
too many attemptsto resolve any particular case short of trial, while still maintaining flexibility for
litigants to take advantage of any program likely to be beneficial, and to do so at various stages of
the litigation. It is aso important for the court to evaluate the cost to the judicial system of
administering aternative dispute resolution programs.

Different types of ADR include the following kinds of programs. early neutra
evaluation, settlement judges or magistrates, mediation, settlement weeks, valuation, arbitration,
mini-trials and summary jury trials.

As set out in the Court-Based Dispute Resolution Programs materials published by
the Federal Judicia Center, the general benefits and general concerns of ADR are these:

General Benefits

1. Parties get a neutral evauation without risk of compromising the
perceived neutrality of thetrial judge.

2. Trial judges should experience a reduction in caseload burden because
some cases are diverted from the normal Processing track.

3. The setting of a firm date for the procedure should stimulate earlier
Settlements.

“"Senior Judge Raymond J. Broderick has been nationally recognized for hisrolein
furthering this program since its beginning.
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4. Both sidesare put in the position of operating on the same information
that may narrow the issues and spur more settlements or shorter, more
focused trias.

General Concerns

1. Inaccurate neutral intervention may trandate into unrealistic client
expectations and a hardening of positions.

2. Somelitigants and attorneys object to an early disclosure of their cases.

3. Such programs may simply add another costly layer to the litigation
process unless they replace other procedures that would have been used.

4. Thereisaquestion in some circuits whether district courts may require
the attendance of parties at aternative dispute resolution hearings or
conferences.

All of these programs structure the pretrial process to encourage parties to
resolve their disputes more quickly themselves and provide for timely court or other neutra
intervention if they do not. Before proceeding further, we must consider the ADR programs this
court currently offers. The established mandatory, non-binding arbitration program of this court,
described above, is anationally recognized mode. It deals effectively with more than 20 percent
of the civil litigation caseload.

Early thisyear, the court instituted amedi ation program to supplement its successful
arbitration program. Preliminary reports suggest that the mediation program is proving even more
successful in inducing settlements than had been anticipated. Of the 955 cases dligible for
mediation since January, 1991, 145 have settled. Of the like number of cases not eligible for
mediation, only 76 have settled. This two-fold increase is promising. The program will be
thoroughly evaluated at the end of the one-year trial period. More significantly, because the court
set up the program as a random experiment, we can expect more reliable information than is
normally availablein assessing thedesirability of continuing, modifying or discontinuing thisform
of ADR in this court.

With both the arbitration program and the mediation program already in place,
functioning well and working toward the twin goals of reducing cost and delay in civil litigation,
it would not be useful to adopt additional ADR programs at thistime. While other ADR options
can and should be made available to appropriate litigants, such as early neutral evaluation, which
will later be addressed, webelieveour current ADR programsare particularly effectivefor diversity
cases, which continue to be the largest group of cases on our docket. Cases that have a high
settlement potential are already on an ADR track. Proliferating alternative dispute resolution
programs can add to cost and delay. Thus, the mediation rule wisely excludes cases that are
eligible for the arbitration program.
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If the mediation program, now in its experimental stage, proves to be successful,
aplan of modest compensation should beinstituted for the mediators. Thisis especially so since
the program hasjust been modified to provide three-case assignments to the mediators, just asthe
arbitration program does. The Bar is presently involved in numerous pro bono programs with the
court. These programs shift the burden of increasing costs from the court to the Bar. To balance
this burden, mediators should be compensated. To accomplish this payment, funds may be
reprogrammed from the money available for payment of arbitrators fees.

The Advisory Group has heard from the Center for Public Resourcesin substantial
detail concerningitsprogramsanditsservicestothejudiciary. It hasalso heard fromthe American
Arbitration Association. Wenote, for exampl e, specialized publicationsconcerning environmental
disputeresolution, with pollutionissuestreated separatel y from toxic-rel ated matters under federal
law, arbitration of construction cases, intellectual property disputes and insurance coverage
disputes.

We recommend that there be a resource within the court, possibly a committee of
judges serviced by the Clerk's Office and working in conjunction with aBar committee, that would
keep current on available programs of specialized ADR. Such acommittee would bein aposition
to respond to requests for information made by any judicia officer.

We are under no illusion that any such program will have a mgjor impact, and
possibly not even adiscernibleimpact, on the court's docket. However, if ahandful of cases each
year and the litigants involved in those cases benefit from heightened sensitivity to ADR, the
program would be worthwhile.
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XI1. JOINT DISCOVERY - CASE MANAGEMENT PLANS

The statute requires the Advisory Group to consider, but does not compel it to
implement, a requirement "that counsel for each party to a case jointly present a discovery-case
management plan for the case at the initial pretrial conference, or explain the reasons for their
failure to do so.*

The theme we have repeated throughout this report of different treatment for
different casesapplieshere. Wedo not believesuch arequirement, appliedindiscriminately, would
reduce costs. Morelikely, it would increase costsfor litigantswith simple cases and ashort period
from complainttotrial. For those casesan early, firmtrial date and discovery cutoff are sufficient.

For complex cases, however, we believe that a plan addressing discovery
management is useful. We have aready proposed, in the discussion of complex casesin section
V111, that the parties be required to prepare for the initial pretrial conference a case management
plan. The plan should include, among other elements, identification of categories of documents
or information that can be exchanged summarily, without objection and by order of the court;
deposition procedures that could include limitations on the time for the deposition or establish
agreed-upon locations; and any necessary confidentiality orders.

We recommend that the court adopt this requirement as an element of itsplan asa
procedure for cases that are assigned to the Special Management track.

5328 U.S.C. §473(b)(1)
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X111, REPRESENTATION BY ATTORNEY WITH POWER TO BIND

The Act requires each district court to consider adopting a provision in its plan that
would require "each party to be represented at each pretrial conference by an attorney who has
authority to bind that party regarding all matters previously identified by the court for discussion at
the conference and all reasonable related matters.">*

This provision, separate and distinct from a provision relating to the presence at
settlement conferences of representatives authorized to bind their principal > would make explicit
the authority of the district judge to announce such a requirement limited to matters previously
identified by the court.

The Advisory Group recommendsimplementation of such aprovision. Wenotethat
although the text of the statute is couched in terms of attendance of an attorney with such authority
at "each pretria conference,” the requirement is not operative except as to matters previously
identified by the court. Thisvestsan appropriate discretion in the court and should be invoked only
when required for the efficient management of the litigation.

528 U.S.C. §473(b)(2).
528 U.S.C. §473(b)(1).
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XVI. REPRESENTATIVESWITH AUTHORITY TO SETTLE

The Act invites promulgation of a requirement that "upon notice by the court,
representatives of the parties with authority to bind them in settlement discussions be present or
available by tel ephone during any settlement conference."® Thelegisl ative history emphasizesthe
value of client participation in settlement conferences:

"The committee believes that cases are more likely to be settled when the clients
themselves are present, in person or by telephone, during any court-sponsored settlement
conference. The presence of the client makes it difficult, if not impossible, for the attorneys to
delay settlement discussions--often for weeks or months-by asserting that they must get back to
their clients."®

The proposal embodied in the statuteis similar to Local Rule 16.1 (d) par. 3 of the
local rules of the Eastern District of Pennsylvania. That rule, limited to the final pretrial
conference, providesthat it "shall be attended by trial counsel, who must be either authorized and
empowered to make binding decisions concerning settlement or able to obtain such authority by
telephone in the course of the conference."®

The rule proposed in the statute is somewhat broader than the local rule presently
inforceinthisdistrict. Totheextent that it differs, it would confer broader authority onthe district
judge, to be invoked as discretion dictates. We recommend that it be adopted by the court.

528 U.S.C. §473(b)(5).
®1Civil Justice Reform Act of 1990, H.R. Report 101-732 at 16.
2 ocal Rule 21(d) par. 3.
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RECOMMENDATIONS OF THE ADVISORY GROUP
FOR ACTION BY AGENCIESOTHER THAN THE COURT

1. Congress, acting through the respective Committees on the Judiciary,
should hold hearings addressed to the process of authorizing new judgeships and the
processes of filing judicial vacancies.

2. Congress should have available and seriously consider a detailed
assessment of the potential impact of legislative proposals on the federal judicial system
in order to: (a) avoid ambiguities and omissions in the drafting-, (b) examine whether
jurisdiction in an Article 111 court is the optimal choice; and (c) provide, in timely fashion,
the added resources necessitated by the legislation .2

3. The Federal Judicia Center, and other suitable organizations, should be
encouraged to undertake research in the relationship between delay in civil litigation and
the cost of litigation.?

4. Lawyers should be sensitive to their professiona obligation to
recognize the impact on cost to the client of the lawyer's litigation practices and
procedures, including discovery. The Bar should participate with the judges in Bench-
Bar programs devoted to exploring existing practices and their implications.*

5. Litigants, particularly institutional litigants, should assume the
responsibility of exploring with counsel the development of litigation policies intended to
achieve efficient, economical and professionally responsible practices.®

6. Federal Rule of Civil Procedure 4(j) should be amended to reduce the
permissible period from the filing of acivil complaint until service of process, which
presently is 120 days.®

7. The process of authorizing and funding whatever number of magistrate
judgeshipsis necessary to enable the court to handle its caseload, civil and criminal,

'See Advisory Group Report (page 26).
?See Advisory Group Report (pages 31-33).
3See Advisory Group Report (page 43).
“See Advisory Group Report (page 45).
°See Advisory Group Report (page 46).
®See Advisory Group Report (pages 93-94).
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should be expedited.’

'See Advisory Group Report (page 96).
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