IN THE UNITED STATES DISTRICT COURT
FOR THE 8ASTERN JISTRICT OF PENNSYLVANIA
CONSOLIDATBD UNDER

LAWRENCE PAYNE t

MDL 875

Plaintiff,
Transferred from the
Southern District of Illinois

v.

(Case No. ll-00820)

A.W. CHESTERTON COMPANY,

E.D. FA CIVIL ACTION NO.

ET AL.,

2:11-67704-ER

Defendants.
ORDER

FILED
APR -1 2013
MlCHAEcE. KUNZ, CteIk
By_--Dep.CteIk

AND NOW# ttis let day of April# 2013, it is r.ereby

ORDERED that the Motion for Summary Judgment of Defendant CBS
Corporation (Doc. No. 474) is GRANTED. 1
This case was transferred in September of 2011 from the
United States District Court for the Southern District of
Illinois to the United States District Court for the Eastern
District of Pennsylvania as part of MDL-875,

Plair-tiff Lawre::1ce Payne ("Plaintiff or "'Mr. Payne")
alleges, inter alia l that he was exposed to asbestos while
working as an electrician (1) for the US Navy from 1961 to 1.965,
and (2) for Modern Window in Youngstown, Ohio from 1988 to 1994.
Defendant CBS Corporation a successor corporation to
Westir.ghouse Electrtc Corporation ("Westinghouse J' ) r allegedly
manufactuyed 9umps, turbines, draft blowers, generators, cor.trol
boxes, vo:tage regulators, motors, controls, wires, and panel
boxes. The alleged Naval exposure pertinent to Defendant
Westinghouse occurred while Plaintiff was aboard the following
nhips:
f

•

USS Randolph (196l 1963)

•

USS

Geo~ge

K. MacKenzie (1963-1965)

Plaintiff asserts that- he developed lung cancer as a
result of his exposure to asbestos. Mr. Payne was deposed in May
20l2.

Plaintiff brought claims against various defendants.

Defend,ant Westinghouse has. moved for summary judgment, arguing
that (1) there is insufficient evidence to establish causation
with respect to its proauct(s), (2) it is entitled to summary
judgment on grounds of the bare metal defense, and (3) :.t is
immune from liability by way of the governmer.t contractor
defense. Defendant alleges that maritime law applies to
Plaintiff's sea-based claims and Ohio law applies to Plaintiff's
land-based claims. Plaintiff alleges that Illinois law applies to
his land-based claims.
I.

Llegal Standard

Summary judgment is appropriate if there is no genuine
dispute as to any material fact and the moving party is entitled
to jud.gment as a matter of law. Fed. R. elv. P. 56(a). "A rr.otion
for 6~mnary judgment will not be defeated by 'the mere existence'
of sotr.e disputed facts, but will be denied when there is a
genuine issue of material fact." Am. Eagle Out£:itters v. Lyle &
Scott Ltd., 584 F,3d 575, 581 (3d Cir. 2009) (quoting Anderson v~
Liberty Lobby.t......Inc.,

477 U,S. 212,

247-248

(1986)). A fact is

"material" if proof of its existence or non-existence might
affect the outcome of the litigation, and a dispute is "genuine H
if "the evidence is such that a reasonable jury could return a
verdict for the nonmoving party." Anderson, 477 U.S. at 248.
In undertakir.g ~his ar.a:ysis, the court views the fac~a
in the light most favorable to the non-moving party. 'IAfter
making all reasonable inferences in the nonmoving part.y's favor,
~here is a genuine issue of material fact if a reasonable jury
could find for the nonmoving part.y," pignatarQ y, Port Auth. of
N.Y .. & N.J" 593 F.3d 265, 268 {3d Cir. 2010} {citing Reliance
Jns~o. v. Moessner, 12l F.3d 895, 900 (3d Cir. 1997). While
the mcving party bears the initial burden of showing the absence
of a genuine issue of material fact, meeting this obligation
shifts the hurde~ to the ~on-moving party who must ~set forth
specific facts showing that there is a genuine issue for tria:'."
Andc.rspn, 477 U.S. at 250.

E.

The Applicable Law
1.

Government

Contl~actor

Defense (Federal Law)

Defendant's motion for summary judgment on the basis of
the government contractor defense is governed by federal law. In
2

matters of federal law, the MDL trans:eree court applies the law
of :he circuit where it sits I whi.ch ir. this case is the lav.' of
t.he U,S. Court of Appeals for the Third Circuit, Va!icus
Plaintiffs v, Various Def~.ndants ("Oil Field Cases"), 673 F.
Supp.

Zd 358, 362-63

2.

(E.n.

Pa.

2009) (Robreno,

J.).

State Law !ssues {Maritime versus State Law)

Defendant alleges ~hat {f,aritime law applies to
Plaintiff's sea~based claims and Ohio law applies to Plai~~ifffs
land-based claims, Plaintiff alleges that Illinois law applies to
his land-based claims. Where a case sounds in admiralty,
application of a state's law (including a choice of law analysis
under its choice of law rules) would be inappropriate. Gibbs ex
reI. Gibbs v, Carnival Cruise Lines, 3~4 F,3d ~25, 13~-32 (3d
Cir. 2002). Therefore, if the Court determines that maritime law
is applicable, the analysis ends there ar.d the Court is to apply
maritime law. See &
Whether maritime law is applicable is a threshold
dispute that is a question of federal law, ~ U.S. Const. Art.
III, § 2; 28 U.S.C. § 1333{1), and is therefore governed by the
law of the circuit in which this MDL court 9i ts. S~_~ Various
Plaintiffs v. Various DefeQdants (~Oil Field Cases H ) , 673 F.
Supp. 2d 358, 362 (E.D. Pa. 2009) (RObreno, J.). This court has
previcusly set forth guidance on this issue. ~ Conner v' Alfa
J..aval, Inc., 799 F. Supp. 2d 455 (B.D. PaT 2021) {Robreno, J.l.
In order for maritime law to apply. a plaintiff's
exposure underlying a products liability claim must meet both a
locality test and a connection test, l.d:. at 463-66 (disc'..lssing
Jerome B. Gr;ubarL Inc. Y, Great Lakes Dredge & DOGJ.L_.G.Q......., 513
U.S. 527, 534 (2995}). The loca:ity test requires that the tart
occur on navigable waters or, for injuries suffered on land, that
the injury be caused by a vessel on navigable waters.
In
assessing whether work was on "navigable waters" (i.e., was sea
based) it is important to note that work performed aboard a ship
that is docked at the shipyard is sea-based work! performed on
navigable waters. Se.,.€:, Sisson v. Ruby, 497 :1.S. 358 (2990), This
Court has previously clarified that this incl~des work aboard a
ship that is in "dry dock." ~ Oeuber y, Asbestos Corp. l..td.,
No. 10-78931, 2012 WL 6425339, at *2 n.1 (E.D, Pa. Dec, 2,
2011) (Robreno, J.) (applying maritime law to ship in "dry dock"

for overhaul). By contrast, work performed in other areas of the
shipyard or on a dock, {such as work performed at a machine shop
in the sh~pyard, for examp1e, as was the case with the Willis
3

pla~ntiff

discussed in COnner) is land-based work. The co~ection
test requires that the ir.cident could have \ , \ I a potentially
disruptive impact on maritime ccmtl",erce, I" and that" 'the general
character' of the 'actlvity givir.g rise to the incider.t' shows a
leubstant:'al relationship to traditional maritime acttvity.'It
G!'ubart, 513 U.S. at 534 (citing Sissgv ! 497 U.S. at 364, 365,
and n,2).

Locality Test
If a service member i~ the Navy performed some work at
shipyards (on land; or docks (on land) as opposed to
onboard a ship on navigable waters (which includes a
ship docked at the shipyard and includes those in IIdry
dock"), "the locality test is satisfied as long as some
portion of the asbestos expos'..lre occurred on a vessel
on navigable waters. q Conner, 799 F. Supp. 2d at 466;
Deuber, 2011 WL 6415339, at *1 r..1. If, however, the
worker never sustained asbestos exposure onboard a
vessel or.. navigable waters, then the locality test is
~ot met and state law applies.
j

Connection Test
When a worker whose claims meet the locality test was
primarily sea~based during the asbestos exposure I those
claims wi:l almost always meet the connection test
necessary for the application of maritime law, ~QI}}).er,
799 F. Supp. 2d at 467-69 (citing Grwbart, 513 U.S. at
534). This is particularly true in cases in which the
exposure has arisen as a result of work aboard Navy
vessels r either by Navy personnel or shipyard workers.
8~ ~ But if the worker'S exposure was primarily
land-based, then, even if the claims could meet the
locality test, they do not meet the connection test and
state law (rather tha~ maritime law) applies. ~
In instances where there are distinct periods of
different types (e.g" sea-based versus land-based) of exposure,
:he Cc·urt may apply two different laws to the different types of
exposure. ~, ~f t!.~wis V. Asb§§tQ5 Corp., Ltd" No. 1Q-64625,
2011 WL 5881184, at *1 n.1 (E,D, Pa, Aug. 2J 2011) (Robreno,
J.l {applying Alabama state law to period of land-based exposure
and maritime law to period of sea-based exposure) .
4

i) Naval Exposure

There is evidence that Plaintiff was exposed to
Westinghouse product(s) (and a~leged asbestos in connection
therewith) aboard the USS Randolph and the USB Georg§ K.
MacKer..zie. Therefore, these exposures were during sea-based \iork.
See
799 F. Supp. 2d 455; Deuber, 2011 WL 6~~5339, at *1
n.l. Acco~din9ly, maritime law is applicable to claims against
Westinghouse that arise from this alleged exposure. ~ id, at
f

462-63.
ii) Modern Window Expgsure

'There is evidence that Plaintiff was exposed to
Westir:,ghouse product (s) (and alleged asbestos in connection
::heJ:'ewith) at Modern liIindow in Youngstown, Ohio. Therefore, these
e:xposL.re were during land-based work. Defendant contends that
Ohio law applies to claims arising from this exposure because it
occurred in Ohio while Plaintiff contends Illinois law is
applicable since the action was brought in Illinois. Therefore,
the Cc.urt must determine whether Illinois or Ohio state law is
applicable to Plaintiff's claims against Defendant Westinghouse
that a,rise from alleged exposure in Youngstown, Ohio. S~~ Conner,
j

799 F. Supp, 2d 455.

In decidi~g what substantive law governs a claim based
in sta~e law, a federal ~ransferee court applies the choice of
law rules of the state in which the action was initiated. Van
Dusen v. Barrack, 376 U.S. 6l2, 637-40 (1964) (applying the Erie
doctrine rationale to case held in diversity jurisdiction and
transferred from one federal district court to another as a
result of defendant's initiation of transfer); Commissioner v.
Estate of Bosch, 387 U.S. 45&, 474-77 (1967) (confirming
applicability of Erie doctrine rationale to cases held in federal
question jurisdiction). Therefore, because this case was
inittated in ::llinois, Illinois choice of law rules must be used
to determine what substantive law applies in this case.

Under Illinois law, " ... a choice-of-law analysis begins
by isclating the issue and defining the conflict, A choice-of-law
determination is required only when a difference in law will make
a difference in the outcome," TOWlif;l.f#.1J.Q ..y. Sears Roebuck and Co"
I

227 Ill, 2d 147. 155 (Ill. 2007).
~he issue pertinent to Defendan: Westingho~se's motion
is whether ::he product identification and causation standards of

5

Illinois and Ohio are at conflict such that the choice of law is
outcome determinative. In order to establish causatton for an
asbestos claim under Illinois law/ a plaintiff must show that the
defendant's asbestos waS a "cause" of the illness. Thacker v. UNR
Industries. Inc., 151 Ill.2d 343, 354 (Ill. 1992). Illinois
courts employ the "substantial factor" test in deciding whether a
defendant's conduct was a cause of a plaintiff's harm. Nolan v.
Neil-McLain, 233 Ill.2d 416, 431 {Ill. 20CSi) (citing Thacker, 151.
Il:".2d at 354-55). Similarly, Ohio applies a "sl..lbstantial
contributing factor l ! test in asbestos actions. Ohio Rev. Code
Ann. § 2307.96. As such, the substantive law chosen (between
Illinois law and Ohio law) will not be outcome determinative.
Therefore, the Court will apply Illinots substantive law to
Plaintiff's claims, as the action was ir.itiated in Illino~s. ~
Van Dusen, 376 U.S. at 639.

C.

Bar§L Metal Defens§ Under Maritime Law

This Court has held that the so-called ~bare metal
defense" is recognized by maritime law, such that a manufacturer
has no liability for harms caused by - and no duty to warn about
hazards associated with - a product tt did not manufacture or
distribute. Conner V. Alia Laval, Inc., No. 09-67099, - F. Supp.
2d

,20~2

D.

WL 288364, at *7 (E,P, Pa, Feb, 1, 20121 (Rcbreno, J.I.

P:roduct . Iq.entification/Causation Jlnder Ma;rit.ime Law
In order to establish causation for an asbestos claim

under mari'Cime law, a plaintiff must show, for each defendan:::,

that "(1) he was exposed to the defendant's product, and (2) the
product was a substantial factor in caUSing the injury he
suffered." Lindstrom v. A-C PrQ.Q... LiaQ.LJ'rust, 424 F.3d 488, 492
(6th Cir. 2005); citing Stark VI Armstrong Worl.Q.....lndus .. !nc,~ 21
F. App'x 371. 375 (6th Cir. 2001). This Court bas also noted
that, in light of its holding in Conner v. Alta Lav~l, InC' f No.
09-67099,

- F. Supp. 20 -, 2012 WL 288364 (E.D. Pa. Feb. 1,
2012) (Robreno, J.), there is also a requirement (implicit ~n the
test set forth in Lindstrom and Stark) that a plaintiff show that

(3) the defendant manufactured or dist.ributed the asbestos
containing product to which exposure is alleged. 8bbay v.
Armstrong Int'I., Inc., No. 1.0-83248, 2012 WI.. 975837 1 at *1 D.1
(E.D. PaT Feb. 29, 2012) (Robreno, J.).
Substantial factor causation is determined with respect
to each defendant separately. ~tark, :n F. App'x, at 375. In
establishing causatior:, a plair-tiff may rely upon direct evidence
6

(such as testimony of the plai:1tiff or decedent who experienced
the exposure, co-worker testimony, or eye-witness testimony) or
circumstantial evidence that will support an inference that ~here
was exposure to the defendant's product for some length of time.
~ at 376 {quoting Harbour v. Armstrong World Ind1J..~.t..L Inc. / No.
90-1414,

1991 WL 65201, at

*.

(6th Cir. April 25, 1991)).

A mere "minimal exposure" to a defendantls product is
insufficient to establish causatton. Lindstrom, 424 P.3d at 492.
"Like....: ise a mere showing that defendant's product was present
somewhere at plaintiff's place of work is insufficient."
Rather , tho plaintiff must show "'a high enough level of exposure
tnat <l_n inference that the asbestos '''as a substantial factor in
the ir..jury is more than conjectural.' n let,. (quoting Harbour, 19.91
WL 65.201, at *4). The exposure illUSt have been "actual" or "real"',
but t1;,e question of I'substantiality" is one of degree normally
best left to the fact-finder. Redland Soccer Club, Inc, v. Deplt
I

of Arn,y of U.S.,

5S F.3d 827,

851

(3d cir. 1995).

"Total failure

to show that the defect caused or contributed to the accident
will foreclose as a matter of law a finding of strict products
liability.'1 Stark, ;al F. App'X at 376 (citing Matthews v. Hyster
Co.! IIl£.:..., 654 F.2d 1166, 1168 (9th Cir. 1988) (citing Restatement
(Secor-d) of Torts,

E,

§ 402A (196511).

Product.., Ident;Jfication/Causat..:i,Q.J;1 ..IIOOer IllinQis Law

This Court has previously considered the product
identification/causation standard ur.der Illinois !aw . In ~~~.~
BP America (No. 11··63473), it wrote~
In order to establish causation for an asbestos
claim under Illinois law, a plaintiff must show that
the defendant's asbestos was a "cause" of the illness.
'rb~~.t.~+ y, 'ONE Industries. Inc., 151 IIl.2d 343, 354
(Ill. 1992). In negligence actions and strict
l.iability cases! causation requires proof of both
"cause in fact" and \\legal cause." Id. "To prove
causation in facti the plaintiff must prove medical
causation, i,e., that exposure to asbestos caused the
injury, and =hat it was the defendant's asbestos
containing product which caused the injury," Zickhur
v. Ericssqn. Inc.[ 962 N.E.2d 974/ 983 {Ill. App. (1st
Dist.) 2011) (citing Thacker, l51 Ill.2d at 354).
Illinois courts employ the "substantial factor" test
in deciding whether a defendant I s conduct was a <:ause
of a plaintiff's harm. Nolan v. Weil-McLain, 233
7

Ill.2d 416, 431 (Ill. 2009) (oioing

Thac;~_'iiX,

151

Il~,2d

at 354-55). ?roof may be made by either direct or
circumstantial evidence. Thacker, l5l Ill.2d at 357.
"While circumstantial evidence may be used to show
causation, proof which relies upon mere conjecture or
speculation is insufficient." ~ at 354
In applying the ~substantial factor" test to
cases based upon circumstantial evidence, Illinois
courts utilize the "frequency, regularity, and
proximity" test set out in cases decided by other
cOurts, such as Lohrmann v. Pittsburgh Corning CQllL.,.
782 F.2d 1156 (4th Cir. 1986). Thacker, 151 Ill.2d at

359. In order for a plair.t~ff relying on
circumstantial evidence nto prevail on the causation
issue. there must be some evidence that the
defendant's asbestos was put to 'frequent ' use i~ the
[Plaintiff's workplace) in 'proximity' to where the
[plaintiff] 'regularly' worked." Id. at 364. As part
of the "proximity" prong, a plaintiff must be able to
point to "sufficient evidence tending to show that
[the defendant1a] asbestos was actually inhaled by the
{plaintiff] .11 This "proximityH prong can be
established under Illinois law by evidence of I'fiber
drift, II which need not be :"ntroduced by an expe:::t. l.Q.....
at 363-66.
In a recent case (involving a defendant Ericsson,
as successor to Anaco~da), an Illinois court made
:::lear that a defendant cannot obtain summary judgment
by presenting testimony of a corporate representative
that conflicts with a plaintiff's evidence pertaining
to product identification - specifically noting that
it is the province of the jury to assess the
credibility of witnesses and weigh conflicting
~vidence. See Zickuhr, 962 N.E.2d at 955-86. :n
.~,t_ckhur, the decedent testified that he worked with
asbestos-containi~g Anaconda wire from 1955 to :9B4 at
a U.S. Steel facility, and that he knew ~t was
asbestos-containing because the wire ree:s contained
the word "asbestos" on them - and the word \\asbestosit
was also contained on the cable and its jacket. A co
worker (Scott} testified that, beginning in the 19709,
::lC had seen cable spOOlS of defenda.nt Continental
(which had purchased Anaconda) that contained the word
"asbestos" on them. A corporate representativea (Eric
8

Xothej for dcfendar.t Continental {testifying about
both Anaconda and Continenta: products; provided
contradictory testimony that Anaconda stopped
producing asbestos-containing cable in 1946 and that
the word "asbestos" was never printed or~ any Anaconda
(or Continental) cable reel, A second corporate
:representative (Regis La-geman) provided testimony,
,some of w~ich was favorable for the plaintiff;
,specifically, that Continental produced asbestos-
,::;ontaining wire until 1984, that asbestos-containing
wires were labe::'ed with the word "asbestos,11 and that,
,,-1 though defendant did not presently have records
indicating where defendant had sent its products, ~,s,
Steel had bee!} a "big customer# of a certain type of
defendant's wire that contained asbestos.
Aft:er a jury verdict in favor of the plaintiff/
appealed, contending that (l) there was no
evidence that defendant's cable/wire contained
asbestos, and (2} there ~las no evidence that
defendant's cable/wire caused decedent's mesothelioma.
The appellate court affirmed the trial court (and
'.lpheld a jury verdict in favor of the plaintiff) I
holding that the issues of whether the cable and wire
deceder.t worked with contained asbestos, and whether
the defendant's cable and wire were the cause of the
,jecedent's mesothelioma, were questions properly sen~
to the jury for determination, The appe:late court
noted that "the jury heard the evidence and passed
upon the credibi:ity of the ~litnesses and believed the
plaintiff's witnesses over.,. Kothe." rd. at 986.
~efendant

2012

2914.244/

at

*J.,

in connection with another Defe~dant's motion/argument in
that same case (Krik), this Court also wrote:
Defendant urges this Court to reconsider the
s:tandard previously set forth, arguing that Illinois
courts employ the Lohrma~ "frequency, regularity I and
proximity" test in all cases, and not just those in
which a plaintiff relies upon circumstantial evidence.
Specifically. Defendant cites to Zickhur and Nolan in
support of th~s argument. The Court has considered
:)efendant's argument and the cases upon which it
relies,

The Court reiterates that Thacker is a decision of
the Supreme court of Illinois that directly addresses
the product identification standard for asbestos cases
brought under Illinois law, In T1@cker, the decedent
had testified to opening bags of asbestos of a kind not
supplied by the defendant and had testified that he did
not recall seeing the defendant's product anywhere in
the facility. The only evidence identifying the
defendant's product was testimony of a co-worker that
the defendant's product had been seen in a shipping and
receiving area of the facility, although the co-worker
had not witnessed the product in the decedent's work
,trea, In assessing the sufficiency of the plaintiff's
evidence, the court applied the "frequency, regularity,
c.nd proxirtity" test, noting that "'plaintiffs in cases
E:uch as this have had to rely heavily upon
circumstantial evidence in order to show causation,"
151 Ill.2d at 357. After discussing the Lohrmann
"'frequency, regularity, and proximity" test, the
~~acker court set forth its rationale for applying the
t.est to the evidence at hand, noting that II [t] hese
requirements attempt to seek a balance between the
needs of the plaintiff (by recognizing the difficulties
Clf proving contact) with the rights of the defendant
Ito be free from liability predicated upon g;..:.esswork}."
~ at 359, This Court notes that the rationale cf the
l'hacker court would not apply where a plaintiff relied
upon direct evidence, as there would be no danger of
"guesswork" and little {if any} difficulty of proving
contact. The Court therefore concludes. as it has
previously. that :fpacker indicates that the "frequency,
I'egularity, and proximit.y" test is applicable in cases
in which a plaintiff relies on circumstantial evidence,
This is not inconsistent with the holding of Lohrmann.
~ Hohrmann, 782 F.2d at 1162.
Defendant argues that the decision of the Supreme
Court of Illinois in Nolan makes clear that the
"frequency, rt':!gularity, and proximity" test is
a.pplicable in all cases, regardless of whether a
plaintiff is relying on direct or circumstantial
evidence, Nola:l, however, did not. directly address the
product identification standard for asbestos cases
l..:.nde:r' Illinois law. Rather, the question considered by
the court was whether the trial court erred in
excl"..ldir.g from t!."ial all evidence of a plaintiff's
lO

exposure to asbestos fron other mar.u£acturers' products
when a sole defendant was remaining at trial, 15Qlar. 1
233 Ill.2d at 428. Ir. deciding that issue] the court
rejected the inte~ediary appellate court's conclusion
that, when the "frequency, regularity I and proximity"
test 1.s Met, legal causation has been established.
Although it is true that Nolan makes reference to the
tDhrmann test without clarifying that it is only
applicable in cases based upon circumstantial evidence.
the Nolan court was not deciding whether the trial
court had applied the proper product identification
s~andard, and it cannot be fairly or accurately said
that Nolan sets for~h the Illinois standard for product
identification, nor that it stands for the proposition
that the "frequency, regularity, and pro)dmity'" test is
applicable in all cases, Nothing in Nolan indicates
that the Supreme COur~ of Illinois inter.ded to alter
the standard it set forth in Thacker,
Finally, the Court has considered Defendant's
,argument that Zickhur indicates that the "frequency,
:regularity, and proximity" test is applicable in all
,:;ases, regardless of the type of evidence relied upon
~:)y a plaintiff. As an initial matter
the Court notes
t.hat a decision from an intermediary appe11ate court
will not, by itself, displace a rule of law issued by
T.:he highest court of the state. However, Zickhur does
not contradic,:: Thacker, Rather the Zickl:.tlJ;+,: court makes
clear that the "frequency. regularity, and proximity"
":est is not always applicable - noting that "the
'frequency. regularity and proximity' test ~ be
used ... {and] that a plaintiff ~ show exposure to
defendant's asbestos" with it. ~62 N.E.2d at 986
{emphasis added}, Moreover, while it is true that
Zickhur involved some pieces of di:.n:ct evidence, it is
worth noting that the court's resolution of the issue
of the scfficiency of the evide!1.ce to withstand a
w,otion for a directed verdict turned on its analysis of
circumstantial evidence, in the context of direct and
conflict1.ng evide~ce presen~ed by parties on both sides
of the case. Therefore, it cannot be fairly O~
accurately said that Zickhur sets forth the Illinois
13tandard for product identification, nor that it stands
:Eor the proposition that the nfrequency, regularity,
and proximity" test is applicable in all cases.
f

I

II

2012 WL 2914240, at *1.

II.

Defendant Westinghousels Motion for Summary Judgment

Product IdentJfication..-L...causatiQP ! Bare Metal Defense
Westinghouse contends thai: Plaintif::'s evidence is
insufficient to es~ablish that any product for which it is
responsible caused Mr. Payne's lung cancer. Westinghouse argues
that, under maritime law, it has no duty ~o warn about and cannot
be liable for injury arising frow. any product or compo!1ent part
that it did not manufacture, supply, or install.
As to Plaintiff's land-based claims, Westinghouse
asserts that Plaintiff offered no testimony that he worked with
or \"las exposed to asbestos-containing materials in connection
with w'estinghouse l1'.otor$ or electrical components between 1988
and 1994.
Gov~~nrnent

Contracto~

Defense

Westinghouse asserts the government contractor de:ense,
argt!iEg that it is immune from liability in this case, and
therefore entitled to summary judgment, because the Navy
exercised discretion ar.d approved reasonably precise
specifications for the products at issue, ~efendant provided
warnings that conformed to the Navy's approved warnings! and the
Navx knew about the hazards of asbestos. In asserting this
defense, Westinghouse relies upon the affidavits and reports of
James Gate, J\drr.iral Roger Horne, and Dr. Samue: Forman.
E,.

Plaintiff' s Arguments

Product Identification

L Causation

LJ3are Metal Defense

In support of Plaintiff's assertion that he has
identified sUfficient ev:'dence of exposure/causation/product
identification to surv::'ve summary :udgment,. Plaint:'ff cites to
the fo2.lowing evidence:

•

Deposition Testimony .Qf Plaintiff
Mr. Payne served as an electrician on the USS
RandolPh from ~96~ to 1963. His job duties
included performing e:ectrical and mechanical
repairs of the motors, pumps, and compressors
aboard the sl:ip. Mr. payne stated that 70% cf
12

his time involved working on pump motors and
70% of that time involved replacing the pump
flange gaskets, Mr, Payne worked on pumps in
the pump room I air room, air compressor room,
engine room, boiler room, and other areas
throughout the ship. Mr. Payne also served on
the t1~'Ls. __..g_~_Qrge K. MacKenzie from 1963 to
1965. Mr. Payne replaced flange gaskets on
pumps and pump motors while performing
e~ectrical and mechanical repairs aboard the
ship. Mr. Payne testified that he believed he
was exposed to asbestos £rom pumps, gaskets,
and compressors while serving in the Navy.
Mr. Payne testified that there was
Westinghouse equipment throughout the ship,
incL.lding service generators I motor
generators, control boxes T and voltage
regulators, Mr. Payne did not associate
asbestos with the service generators or motor
generators. Mr. payne testified that he never
worked on a turbine on either ship, Mr.
Payne also testified that he sometimes stood
watch in the engine rooms while other workers
pe~formed repairs. On occasion, this lasted
as m'J.ch as eight hours a day.
Mr. Pa}T.e worked with Westinghouse and
General Electric motors controls I and panels
between 1988 and 1994 while working for
Modern Window. His work involved servicing/
troubleshooting, and installing the
equipment, The installation ir.volved drilling
through the panel boxes. Mr. Payne did not
know if the equipment contained asbestos,
l

(Doc. No.'s 506-2 and 506-3, Ex.'s A and B)

•

MiscellaneQus Nayal Documents
Plaintiff submits various documents which
assert the following:
•

Sixteen Westinghouse turbines were
used aboard the USB RandQlph in the
engine rooms.

•

A 1956 memorandum concerning
turbine inspection shows that
t-lestinghouse employees were present
on the uss R~ng.Q):I2h dur1.ng turbine
repairs.

•

Westinghoase turbine-driven forcec
draft blowers, condenser
circulating turbines, fire and
flushing pump motors, and discharge
pump motors were used aboard the
USS GeQrge K. MacKenzie in the
engine and generator rooms.

(Doc. No.ls 5C6-3 and 506-4, Ex.'s C, D and
G}

•

Deposition Qf WestinghQuse Representative
Plaintiff attaches a deposition of James
Duncan, a Westinghouse corporate
representative, that was taken in a different
case. Mr. Duncan stated that some of the
turbines utilized a permanent t}~e of
insulation. Mr. Duncan testified that some cf
the Westinghouse turbines had asbestos
insulation, asbestos-containi~g packing, a~d
asbestos-containing gaskets. Mr. Duncan alec
testified that Westinghouse sold replacement
parts to the Navy. but he was not aware if
this included replacement gaskets and
packing_
{Doc. No, 506-4, Ex. E}

•

Westinghouse Interrogatories and Docu~ents
Westinghouse admitted that at some point in
time, some models of its turbines, motors,
controls, wiringl and panels specified or
contained asbestos.
(Doc. No.'s 506-4 and

Government Contractor

506~10,

Ex.'s F andM)

De~ense

Plainti!f argues that s~mmary judgment in favo~ of
Defendant on grounds of the goverr:ment contl:·actor defense is not
14

warranted because there are genuine issues of material fact
regarding its availability to Defendant, Plaintiff cites to
various military sp@ciflcations which, he argues, show that the
Navy did not prohibit Defendant from providing warnings with its
products.
C.

Analysis

Plaintiff alleges that he was exposed to asbestos from
Westinghouse equipment and products while aboard the DSS Randolph
and USS George K. MacKenzie {sea-based exposure) and while
working for Modern Window (land-based exposure). The Court
examines the evidence pertaining to each type of alleged exposure
separately:
iJ Naval

Expoa!J.~o

(Sea-Based}

a) Pumps

Plaintiff alleges that he was exposed to asbestos from
asbestos-containing components on Westinghouse pumps and pump
motorE. There is evidence that Mr. Payne worked with pumps in
varioi.:~g rooms aboard the USS Randolph and the uss GeQrge K.
Mac:Ker:.zie between ~961 and ~96S. There is evidence that he worked
with flange gaskets in connection with these pumps. Thore is
testimony that he believes he was somehow exposed to asbestos
through this work. Importantly. however, there is no evidence
that the asbestos to which Mr. Payne believes he was exposed came
from a,ny product or component part {pump or gasket) manufactured
or supplied by Westinghouse (as opposed to a product used in
connection with a Westinghouse pump or pump motor but not
manufactured O~ supplied by it). Therefore, no reasonable jury
could conclude from the evidence that Mr. Payne was exposed to
asbestos from a pump or pump motor (or any associated components)
manuforwtured or supplied by Westinghouse such that it was a
substclntial factor in the development of his lung cancer I because
any s1.;.ch findi:1g would be impermissib~y conjectural. Sel?,
Lindstrom, 424 F.3d at 492.
With respect to asbestos-containing products {or
compo~ent parts) to which Plaintiff may have been exposed in
connection with Westinghouse pumps or pump motors, but which were
not manufactured or supplied by Defendant Westinghouse, the Court
has held that, cnder maritime law; Defendant cannot be liable.
Conner:, 2012 WL 288364 1 at *7. Accordingly, summary judgment in
favor of Defendant i'lestinghouse is warranted with respect to
15

Plair-tiff's sea-based exposure to Westinghouse pumps. Anderson,
477 U.S. at 248-50.

b)

Turb~nes,

generators, and other equipment

Plaintiff alleges tha~ he was exposed to asbestos from
asbestos-containing insulation and components associated with
Westir.,ghouse turbines, generators, a:1d other equipment. There is
evider..ce that Westinghouse turbines, generators. and other
equipment were on the ships. There is evidence that Westinghouse
supplied so~e of its turbines/ generators, and other equipment
wit.h a,sbes::os-containing insulation and other components. There
is evidence that some of these components may have been
perma~e~t. Importantly, however, there is no evidence that the
Westir-ghouse equipment on the USS Randolph and vas George K,
MacKer:.zie contained asbestos. Additionally, there is no ev:'dence
that tllr. Payne was exposed to any dust from his work {or that. of
his co-workers around him) with the Westinghouse equipment.
Therefore, no reasonable jury could conclude from t.he evidence
that Mr. payne was exposed to asbestos from Wescinghouse
turbir.es generators, or other equipment (or any associated
compor..encs) manufactured or supplied by West.inghouse cnJch that it
was a substantial factor in the development of his lung cancer,
because any such finding would be impermissibly conjectural. See
j

Lindst.::::'oID, 424 F. 3d at 492.

With respect to asbestos-containing products (or
component parts) to which Plaintiff may have been exposed in
connection with westinghouse turbines, generators, or other
equipment, but which were not manufactured or supplied by
Defendant Westinghouse, the Court has held that , under maritime
law, Defendant cannot be liable. ~n~l 2012 WL 288364, at *7.
Accordingly, summary judgment in favor of Defenda:1t Westinghouse
is warranted with respect to claims arising from Plaintiff's
allege,d sea-based exposure to asbestos in connection with
Weetir:;ghollse turbines 1 generators, and other equipment. Ande;;;son,
477 U.S. at 248-50.

Plaintiff alleges that he was exposed to asbostos from
Wes'.::.inghouse metors, controls, panel boxes, and other electrical
equipment while working for Modern Window from 1988 to 1994.
~here is evidence that Plaintiff installed and serviced
Westinghouse motors, controls I panel boxes, and other electrical
equipment. There is evidence that Plaintiff drilled through the
16

E.D. Pa.

~o.

AND IT IS SO ORDERED.

2:11-67704-ER

..
EDUARDO C. ROBRENO. J.

panel box to ir.stall the equipment. There is evidence that some
of Wes·tinghouse' 9 motors f

cor..trols, panel boxes, and ether

electrical equipment contained asbestos. Importantly, however!
there is no evidence that the Westinghouse equipment that Mr.
Payne used contained asbestos. Accordingly. no reasonable jur.y
could conclude from the evidence that Plaintiff was exposed to an
asbestos-containing product of Westinghouse's such that it was a
"substantial factor" in the development of his illness. Nolan,
233 Ill.2d at 431; Thacker, 151 Ill.2d at 354~S5. Therefore,
summary judgment in favor of Defendant Westinghouse is warranted
with respect to claims arising from alleged land-based exposure
to asbestos from its products. Id.; Anderson, 477 U.S. at 248.
D.

Conclusion
Defendant Westinghouse' s motion for sun:mary jUdgment is

grant.ed with respect to claims arising from all a::leged sources
of asbestos exposure. In light of this determination, the Court
need cot reach Defendant's other arguments.
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