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e fense, and (3) it is entitled
plaintiff’s punitive damages

fhat California law applies.

iﬁweﬁ@ is noe genuines
v is entitled
sy of Fed. Rk ﬂiv, ﬁw bd(ﬁ} »u omotion
mm@ry jadqmmzf 111 he defeated by ‘the nerae existence’
some disputed facts, hut will be denied when there 1% &
genuine issue of material fect.” Am. Fagle Qutfitters v. Lyle &
Scott Ltd., 584 FLo3d 575, bt (3d Cir. 2009} (guoting Anderson V.
Tiherty Lobby, Inc., 4717 247, 247-248 (1986)). A Fact 1s
wmaterial” if proof of its existence or non—existence might
affect the outcome of the litigation, and a dispute is “genuine”
i f “the evidence is such that a reas sonable jury could return a
verdict for the nonmoving party.” Apderson, 477 U.S. at 248,

Tn undertaking this analysis, the court views the facts
in the light most @vordb e to the non-moving party. TAfter
making all reasonable inferences in the normoving party’s favor,
there is a genuine lssue of material fact if a reasonable Tury

rE

could find for the m@nm®v1ﬁq party.” BPignataro V. Port Auth. of
N.Y. & N.J., 592 m.o3d 265, 268 (3d Cirn. 2010y {citing Reliange
Ins., Co. v, Moessner, léL Foad 895, 900 (3a Cilr. 1987)1). While
the moving pa . hears the initial burden of showing the absence
of a genuine issue of material fact, meeting this ObLLﬂdiiOﬂ
hifts the burden to bLha non-moving party who must “set forth
{fic facts showing that there 1s a genuine issue for tyrial.”
-son, 477 U.S5. at 250,

s Applicable Law

1. Covernment Contractor Defense (Federal Law)

Yefendant’ s motion for summary judgment on the basis of
the government contractor defense is governed by federal Law. In

matters Of federal law, the MDL transferee court applies the law
of the r where it sits, which in rhis case is the law of

Of ﬁp@@als far the Third Circult. ¥Varlc
{z% Nefendants (C0il Field Cases’),
]6 ~-63 (F.D. Pa. 2009) (Ropreno, Joy .

the U”Q
Plaind
I 'iipp .

(T
<‘;
o
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2. State Law Issues {(Maritime versus State Law)

Ca ‘ornia law applies.
admiralty, applicaticn ol &

of law analysis under 1ts choice
priate. Gibbs ex rel. Gibbs v.

rizles) would be

ruise Lines, 314 F.3d 125, 131-32 (3d Cirp. 2002).
@, the Court determines that maritime law 1s
e, nalysis ends there and the Court is to apply

law. See id.

Whetner mariltime
te Chat is &

is applicable is a threshold
uest faderal law, see U.5. Const. Art.
[T1, & Z; 28 U.5.C. § 13 1 and is therefore governed by the
law of the circuit in which this MDL court sits. See Various
plaintiffs v. Various Defendants (“Cil Field Caseg”™, 673 F.
Supp. 2d 358, 362 (E.D. Pa. 2009} (Robreno, J.). This court has

7

previously set forth guidance on this issue. See Conner v. Alfa
Laval, Inc., 799 F. Supp. 2d 455 (E.D. Pa. 2011) (Robrenc, J.).

Tn order for maritime law to apply, a plaintiff’s

exposure underlying a products liability claim must meet both a
locality test and a connection test. Icd. at 463-66 {(discussing
Jerome B. Orubart, Inc. v, Great Lakes Dredge & Dock Co., 513
U.S. 527, 534 (1995)). The locality test regulres that the tort
accur on navigable waters or, for injuries suffered on land, that
the injury be caused by a vessel on navigable waters. Id. In
assessing whether work was on “navigable waters” {i.&., was saa-
hased) it is important to note that work performed aboard a ship
that is docked at shipyard is sea-based work, performed on
navigable waters. = Sisson v, Ruby, 497 U.8. 358 (1990). This
Court has previously clarified that this includes work aboard a
ship that is in “dry dock.” See Deuber v. Asbestos Corp. Led.,
Ne. 10-78937, 2011 WL 6415338, at *1 n.1 (E.D. Pa. Dec. 2,
2011) (Robreno, J.) (applying maritime law to ship in “dry dock”
for overhaull. By contrast, work performed in other areas of the
shipyard or on a dock, (such as work performed at a machine shop
the shipyard, for example, as was the case with the Willis
ntiff discussaed in Conner) is land-based work. The connection
requires that the in e i

' dent could have a potentially
disruptive impact on maritime commerce,’” and that “‘the general
~haracter’ of the ‘activity giving rise to the incident’ shows a
‘substantial relationship to traditiconal maritime activity.””

N 513 .S, at 534 {(citing Sissgn, 497 U.8. at 364, 365,
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member in the Navy performed some work at

$and} or docks {(on land) as cpposed To
| oon ravjﬁabl@ waters (which includes a
ship docked at the sh ﬁy@ld, ﬁﬁd inciudes those in Tdry

Wb by

locality test Hed as long as
mf fhe asbhestos exposure occurred on a vas e,
waters.” Conner, 729 F. Supp. 2d at £66;
WL 6415 1 pn.l. If, however, the

nstained asbestes exposure onboard a

svigable waters, then the locality test 1is
i state law appllies.

Connection lest

When a worker whose claims meet the locality test was
primarily sea-based during the asbestos expOosure, rhose
claims will almest always meeb the connection test
qq&vy for the application of maritime law. ConNer.
Supp. 2d at 467-69 \ﬁlﬁxﬁq Grupart, 513 U.5. at

reicularly true 1n cas in which the

)m ?his is pe

-

-

exposure has aclsen as a result of work aboard Navy
vessaels, sither by Navy personnel or shipyard workers.
See id. But if rhe worker’s exposure was primarily

land-based, then, even 1f the claims could meeb the
occality test, they do not meet the connection test and
state law (rather than maritime law) applies. Ld.

Tt is undisputed that ih@ alleged exposure pertinent To
Befandant Bath Iron occurred during Plaintjﬁf’ﬁ work for the Navy
as a bpoller tender aboard ships bulit by Bath Iron. Therefore,

~dq 455. Accordingly, maritime law 1is applicable to Plaintlff’s
claims against Bath lron. id, at 46Z-63.

this exposure was during sea-based work. See Conner, 799 V supp.

Covernment Contractor Dafense

3

To satisfy the government rantractor defense, a

defendant must show that (1) the United States approved

reagsonably precise specifications for the product at lssue;
(2} the eguipment conformed to those specifications; and {3y 1t
warned the United States about the dangers in the use of the

1pm0% that were known to it but not to the inited States.
m@ Te v. United Technologies COXp.. 487 U.5. 500, 512 (19288). As
o the first and second prongs, in a failure to warn context, it
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to show that a certain product desian
iring warnings. Lo 1e Jolnt k. &
FL7d 626, 630 (2d Cir. 1990).

aw that the government “issued

*aua covering warnings-

" onsidered Jjudgment about the

V. B@h@man Foster Co., 739 F. Supp. 2d

: cts wit! 5 4
CD.N.Y, Asbestos Litig., 897
! & mu‘ozda?* musL 5

I

i (Robreno, J.) (citing Moldren v. puffalo
a3 : T 126, 143 (D, Mass. 2009)).
approval of warnings must “transcend rubber “tamming”
«

a defendant to be s lded from state law liability. 739
Ed ar 7983. This Court has previously cited to Lha case
- Valley Power Co. v. Nat’l Engineering & Contrachling
r,?d 1210, 1216 (3d Cir. 1989), for the proposition that
the third prong of the government conbractor defense may be
established by showing that the government “knew ags much or more
than the defendant contractor about the hazards” of the product.
See, e.g., Willis wv. BW IP Tnt’ 1, Inc., 811 F. Supp. 2d 1146
(£.D. Pa. Aug. 29, 2011) (Robrenc, J.); Dalton v. M Co., No. 10-
64604, 2011 WL 5881011, at *1 n.l (E.D. Pa. Aug. 2, 2011)
{Robrenc, J.i. Although this case is persuasive, as it was
decided by the Court of Appeals for the Third Circuit, it is not

controlling law in this case because it applied Pennsylvania law.
additionally, although it was decided subseguent to Boyle, the

Third Circuit neither relled upon, nNoOY cited to, Boyle in its
opinion.

. Government Contractor Defense at Summary Judgment SHtage

This Court has noted that, at the summary judgment
stage, a defendant ass serting the government contractor defense
nas the burden of @how1mq the absence of a genuine dispute as TO
any material fact regard ing whether it is @ntltj ad to the
government contractor defense. Compare Willls, 811 F. Supp. 2Zd at
1157 (addressing defendant’s burden at the summary Jjudgment

stage), with Hagen, 739 I'. Supp. od 770 {addressing defendant’s

surden when Plaintiff has moved to remand) . In Willis, the MDL
Court found that dmﬁ@ﬂ%d 'ts had not proven the absence of a
qemuimo dlwpur@ as to any maﬁ@riai fact as to prong one of the
Boyle t since QEdeT ff had submitted affidavits controverting
duigﬁda“i affidavits as tQ whether the Navy issued reasonably
precissa @pukafxcatjmma as to warnings which were to be placed on

U@T@Wiuhpﬁf products. The MDL Court distinguished Willis Lrom
Faddish v, General kElectrle Co., No. 00-70626, 2010 WL 4146108 at
3.0 (.0, Pa. Oct. 20, 2010) (Robreno, J.), where the plaintiffs

did not produce any evidence of their own teo contradict

o
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C -1ly, because of the standard applied
judgment stage, defendants are not ent itled to
vursuar to the government contractor defense.

w, Sophisticatad User Defense Under Maritime Law

This Court has previously held that a manufacturer
"~ a product has no duty to warn an end user who 13
_ ated” regarding the hazards of thmi product. Mack v.
General Lle ‘o Co., No. 10-78940, 2012 wi 4717818, at *1, ©
{(B.D. Pa. 2012) (Robreno, J.). In doing so, the Court
neld that the sophistication of an intermediary (or employern)

or the warning of Thaf intermediary {or employer] by &
manufacturer or supplier - does not preclude potential liability
of the mammf%cﬁur@m on QMDEE er, Id. at *6-8. As set forth in
Mack, &

L;

sticated user” is an end user who either knew oxr
bel Oﬂqad ta a class of users who, by virtue of training,
education, or emplovment could r@a@onabéy be sxpected to know of
the hazards of the product at issue. Id. at *8. When establ lshed,

rhe defense is a bar only to m@qilq ent ilure to warn clalims
(and is not a bar to strict product liability claims) . Id.

TI. Defendant Bath Iron's Motien for Summary Judgment
2. Defendant’ s Arguments

Government Contractor Defense

Bath Iron asserts the government contractor defense,
arguing that it is immune from llability in this case, and
therefore entitled to summary Jjudgment, because the Navy
exercised discretion and approved reascnably precise
specifications for the products at igssue, Defendants provided
warnings that conformed to the Navy's approved warnings, and the
Navy knew about the hazards of asbestos. In asserting this
defense, Bath Iron relies upon the affidavits of Admiral Roger B.
Horne, Jr. and Admiral David P. Sargent, Jr.

In connection with its f@mly brief, Defendant has
submitted obiections to Plaintiff’s evidence pertaining toe the

government contractor defense.

Sophisticated User Defense

Rath Iron asserts that it ja entitled to summary
_____ judgment on the basis of the sophil icated user d@fenﬁ@ because

&
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9 Navy was a sophisticated user. In asserting this defense, 1t
fes to Johnson v, American sandard, Inc., 43 Cal.dth 56 (Cal.
2008y, and relies agaln uwgﬂ Cidavits of Admiral Sargent

and Admiral Hor to establ . the Navy “had state of the
b knowledge “Pq&fdiﬂq Lﬁo pcuc wial risks assoclated with
exposure to asbestos and asbes ontaining products.

Oy e (g

nitive Damages

Bath ITron a?queﬁ that it is entitled to at least
partial summary Jjudgment because Plalntiff has no evidence to
support a claim of pumabgve damacge

Admissibilityv of Defendant’s Evidence

In response to Plaintlff’s contention that Defendant
did net disclose Admiral Say”@nt ov Admiral Horne as witnesses,
Nefendant attaches an email between counsel and contends that the
email represents the parties’ stipulation to extend the expert
diﬁcavery deadline.

B. Plaiptiff’'s Arguments

Admissibility of Defendant’s Evidence

Plaintiff argues that Defendant did not make a timely
disclosure of Admiral Sargent or Horne as witnesses and should,

therefore, be precluded from relying upon their affidavits.

o

Governmant Contractor Def

el g

Plaintiff argues that summary judgment in favor of

: on grounds of the government contractor defense is not
warranted because there are genuine issues of material fact
regarding its availability to Defendant. Plaintiff contends that
Defendant has (1) not produced its contract with the government
or otherwise proven that 1t was & gmvatnmant FQﬁTKaCtOI, (2Yy not
demonstrated that the product at issue was “military eguipment,”
and (3} not demonstral g genuine significant conflict between
state tort law and fulfilling its con ractuaW federal ﬁbizqaumgmﬁ
{i.e., that its contractual duties were “precisely contrary” to
itas duties under state tort law). Furthermore, Plaintiff asserts
that the government contractor defense 1s not warranted bacauﬁﬁ
(4} SEANAV Instruction 6260.005 makes clear that the Navy
encouraged Defendant to warn, (5) military specifications merely
“rubber stamped” whatever warnings Defendant elected to use (or
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nob oused and do not
(&) there is no milit

idered judgment by the Navy,
tion tﬂat preciuded warning

3mng aab& tos hazards m {?} Jo*orddn cannot demonstrate what
¢ avy knew about mxfgltcia of bestos relative to the
ﬁHOW‘Ode of Defenda noY the Navy knew more than it did

FY [ — oy -
at the time of the

Jed exposure.

To contradict the evidence relied upon by Defendant,
Ssintiff cites tola) MIL-M-150710D0, aﬂd (b} SEANAV Instruction
6260.005, each of which Plaintiff contends indicates that the

Navy not only permitted bubt expressly required warning.

Plaintiff has also submitted objecticns to Defendant’s
avidence pertaining to the government contractor defenze (expert
sffidavits of Admiral Horne and Admiral Sargent).

Soenhisticated User Defense

Plaintiff asserts that Bath Tron is not entitled to
summary judgment on grounds of the sophisticated user defense
because, (1) Bath Iron has not adduced evidence that Plaintiff
was a sophisticated user, and (2) Bath lron is really arguing for
2 “sophisticated intermediary defense” (which is not recognized
by Califernia law), since Plaintiff merely worked on Navy ships
as a (presumably) unsophisticated worker.

Punitive Damadges

Plaintiff does rnot respond to Defendant’s argument
regarding punitlve damages.

C. hnalysis

Admissibility of Pefendant’s Expert Bvidence

As a preliminary matter, the Court has determined that
Defendant’ s expert evidence (affidavits of Admiral Horne and

Admiral barﬂwnt} will not be excluded on grounds that they were
not timely disclosed. Although the parties do not dispute th

rhese wiinesses wers nol ¢ ~losed in accordance with the

scheduling order, the email between counsel (submitted by

nefendant) indicates that the parties stipulated to extend expert
iselosure dates. Plaintiff has not argued that he has suffered
ejudice as a result of the 1

tourt'w

late dL&c;ogure of Defendant’s
and it appears that Plaintiff instead agreed tc aklow
discleosure. Therefore, in light Qﬁ the lack of
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- and the fact that this expert evidence ia
Iﬁdﬁ*rﬁ defenses: the Court will not exclude it.

C
59 F.2d 894,

annyoack Woods 4mmo
1977y (overruled on wf%@? grounds) .

court notes also that 1t has considered the

parties’ obje tions to the evidence submitted in
their briefing and has determined that they are
Eh@fo{m?@, the Court will not exclude any evidencs
fendant's mobtlon.

Covernment Contractor Defense

Plaintiff has pointed to evidence that contradicts (or

at least appears to be {neonsistent with) Bath Iron’s evidence as
+o whether the Navy did or did not ruf!agi considered Jjudgment
over whether warnings could be included ith asbestos-contalining

produchs., Specifically, Plaintilff has pmant@a to (ay MIL-M-
150710, and (b)) SBANAV Inatruction 6260.005, each of which
plaintiff contends indicates that the Navy not only permitted but
expressly regulred warning. This is sufficient to raise genulne
iesues of material fact as Lo whether the first and second prongs
of the Boyle test are satisfied with respect to Bath Iron. See
Willis, B11 ¥. Supp. 2d 1146, Accordingly, summary judgmenlt in
fFavor of Defendant on grounds of the government contractor
defense is not warranted.

Sonhisticated User Defense

Defendant Bath Tron asserts that it is not liable for
rs injuries because the Navy was sophisticated as to the
¢ agbestas., The Court has previously held that the
5Qphjﬁiica“.@n of an intermediary (or employer)}, such as the

Navy - or the warning of that intermediary f{or employer) by a
manufacturer or supplier - does not preclude potential liability
of the manufacturer or suppller. Macl, 2012 WL 4717918, at *6-8.
Therefore, summary judgment in favor of Defendant 1s not
warranted on grounds of the sophigsticated user defense. 5o
Anderson, 477 U.5. at 248-50.

Dunitive Damages

nefendant Bath Iron’s motion for partial summary
judgment as to Plaint ifffs claims for punitive damages was
uro ! sre, partial summary Judgment in

gment as
spposed by Plaintiff. :
o £ De with respect to these claims. Jee€

ravor of Defendant 1s ¢ 2
T.¢ m, Civ. P. 7.11(c R, Div. P.obBba(a).
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. 0. PA NO, 2:09-640328-

AND IT IS SO ORDERED.

ﬁ'EﬁU&RDQ . ROBRENO, J.

D. Conclusion

Defendant’s expert evidence will not be excluded,
despite having been untimely disclosed, because Plaintiff has not

argued or demonstrated any resulting prejudice. Defendant’s
motion for summary judgment on grounds ol the government
contractor defense is denled because plaintiff has submitted
evidence to contradict Defendant’s proofs as Lo its entitlement
ro the defense. Defendant’s motion for summary judgment on
grounds of the sophisticated user defense is denied because the
sophistication of the Nawvy does not preclude potential liability
of Defendant. Defendant’s motion for partial summary judgment as
feo Plaintiff’s claims for punitive damages 1s granted as
unoppesed.




