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INg THE UNITED STATES DISTRICT COURT Sy £Era
FOR BHE EASTERN DISTRICT OF PENNSYLVANIA

IN RE: ASBESTOS PRODUCTS LIABILITY

LITIGATION (NO. VI) :

X CIVIL ACTION NO. MDL 875
(Including MARDOC, FELA,
and TIREWORKER cases)

This Document Relates to:
ALL ACTIONS

ADMINISTRATIVE ORDER NO. 3

It is the intention of the Court that the cases be
resolved through negotiation wherever possible. The Court and alil
parties agree that, as that process proceeds, it is often necessary
to give special attention to certain cases. Although all
settlements represent steps toward the Court's ultimate goal,
special efforts to resolve these cases are not a substitute for
pbroad-based negotiations designed to reduce the docket backlog.

In accordance with ADMINISTRATIVE ORDER NO. 2 Plaintiffs'
counsel has previously submitted information to the Court relating
to their malignancy and asbestosis cases. The Court has determined
to give a priority to malignancy, death and total disability cases
where the substantial contributing cause is an asbestos~related
disease or injury. The following procedures are hereby established
for review, settlement and/or further action in these cases:

I B c 8

selected cases are identified by disease category. In

each case, plaintiff's counsel must have a written medical
opinion by a board certified specialist setting forth that
exposure to asbestos or asbestos-containing products is a
substantial contributing cause to the condition or death of
plaintiff (plaintiff's decedent). The disease categories are:

A. Mesothelioma, living and deceased.

B. Lung Cancer, living and deceased.

C. Other malignancies, living and deceased.

D. Asbestosis, total disability deceased or

total disability living.

I PROCEDURES FOR PLAINTIFFS' COUNSEL

The Court will process all cases previously identified
by Plaintiffs' counsel pursuant to ADMINISTRATIVE ORDER NO. 2 as
mesothelioma and lung cancer in accordance herewith UNLES88 the



Court is advised that such cases do not meet the above criteria. .
Plaintiffs' counsel must affirmatively identify all other
malignancy and asbestosis cases which meet the requirements
hereof. In all instances hereunder, the cases shall be
identified by plaintiff's name, the transferor jurisdiction, ang
the individual case number assigned by the transferor district.
The Court will advise plaintiffs' counsel (with a copy to
defense, plaintiff's and peripheral liaison counsel) when his/her
cases are ready for processing. Plaintiffs' counsel shall then
take the following steps:

A, Identify to the Court all remaining viable
defendants from whom plaintiff expects to
recover damages.

B. Provide the necessary fact information for
defense counsel to process the cases for
settlement. (work history, exposure
information, date of birth/death, medical
history, smoking history, Social Security
Number, and printout or release etc.)

c. Provide defense counsel with X-rays and
pathology in plaintiff's possession, together
with necessary releases for medical and
employment records.

D. Provide a reasonable settlement demand to
each remaining defendant.

E. Notify the Court when each of the above
requirements is completed.

III PROCEDURES FOR DEFENSE COUNSEL

Each defendant shall be prepared to identify the
counsel who will be available and able to conduct all settlement
negotiations with any particular plaintiffs' counsel. Defense
counsel shall take the following steps in these proceedings:

A. Within fifteen (15) days of receipt of notice
that plaintiffs' counsel has complied with
the requirements set forth in Section II
above, notify the Court and Plaintiff's
counsel by telephone and in writing as to any
discrepancies in such notice, and set forth
in detail all necessary additional
information.

B. Within forty-five (45) days of receipt of the
information from the plaintiff necessary to
engage in settlement negotiations and the
demand from plaintiffs' counsel, defense
counsel shall review the same and accept such
terms Oor make a reasonable offer for
settlement.



Iv SETTLEMENT NEGOTIATIONS

Following the initial procedures, all counsel shall
make themselves readily available for personal and telephone
settlement conferences. AT THIS TIME, NEGOTIATION I8 TO BE
ONGOING AND IN GOOD FAITH. All counsel are to report no less
than once a week by telephone to the Court as to their progress.
The Court will be available on a regular basis for participation
in a settlement conference, either by telephone or in person.

If, after thirty (30) days, any party feels that his/her opponent
is not negotiating in good faith, they may request the Court to
forward the matter to the Mediation Committee for a
recommendation. If a request is made to refer the matter to the
Mediation Committee, such request shall be honored by the Court.
When the Court determines that further settlement discussions are
unlikely to be productive, the Court will hold a termination
conference to discover the status of all remaining parties to the
action(s) in negotiation and toc determine whether the case is to
be forwarded to the Mediation Committee. A referral may be of
one or a number of cases. If no request for referral is made,
and the parties have been unable to resolve their differences,
the Court shall determine whether the matter is appropriate for
immediate remand.

v MED

The Court shall appoint a neutral mediator for each
case who is familiar with the jurisdiction. Once the Mediator is
selected, he/she shall hear all referrals for that jurisdiction
subject to resignation or Court reassignment. Upon receipt of a
referral from the Court, the Mediator shall take the following
action:

A. Provide notice to each party of the time and
place of a mediation hearing , which hearing
shall take place no sooner than ten (10) days
after such notice, but as soon thereafter as
possible.

B. Each party may provide a short position
statement to his/her opponent and to the
Mediator no less than five (5) days prior to
the hearing.

c. The Mediator shall set forth his/her own
rules for proceeding on the referral and
shall advise the participants.

D. At the hearing the Mediator shall attempt to
mediate settlement as to all parties. As to
any case in the group that is not so
resolved, the Mediator shall determine
whether the participants have negotiated in
good faith. This determination shall be made
on a case by-case-basis.



criteria:

2

The Mediator shall make a report to the Court
setting forth his/her determination regarding
the good or bad faith of all parties to the
negotiations. Upon receipt of the report
from the Mediator, the Court shall allow
those parties who have been negotiating in
good faith a reasonable time to complete a
settlement. There shall be a presumption
that where the plaintiff has acted in good
faith and one or more defendants have been
found to be acting in bad faith, the case
will be immediately remanded for trial as to
such defendants. If all parties are acting
in good faith the Court will make additional
efforts to settle the case. If no settlement
is achieved the matter will be remanded. The
Court will act promptly in all respects upon

rTeceipt of a report from the Mediator.

All information provided to the Mediator by
the parties shall be kept in confidence
except as set forth to the Court in the
Mediator's report.

VI  GOOD FAITH NEGOTIATIONS

In order for the participants to the settlement
negotiations to be in good faith, there must be a reasonable
relationship between their demand/offer and the following

A,

Historical settlement averages between the

same defendants with the same plaintiff's

counsel in the same jurisdiction in similar

cases. Variances from such historical

criteria can be justified by the following

factors:

1. Severity/mildness of disease.

2. Lack of exposure to product.

3. Personal factors, i.e.; smoking, age,
occupation, etc.

4. Other persuasive evidence.

Historical averages by disease category for

cases that have been previously settled in

that jurisdiction with that plaintiff's

counsel and with that defendant.

If there is no historical settlement average

by disease category between plaintiff's _

counsel and the defendant in the jurisdiction

from which the case arises, then comparable

settlement averages for similar cases in that

same jurisdiction with that defendant shall

be confidentially provided to the Mediator.



: Because different viewpoints of the same case are
equally understandable, a finding of bad faith is not necessary

in all instances where the parties are unable to reconcile their
differences and settle. _

BY THE COURT:

Date: ?/i/?y Q’Aﬁ/r { HI/U'-U\
77 CHARLES R. WEINER, J.

ENTERED: 779/ 72

" CLERK OF COURT



