Protocol for Plaintiff and Co-Worker depositions to be taken in Cascino Vaughan Law
Offices MDL 875 cases assigned to Magistrate Judge David R. Strawbridge
1.

This protocol shall supercede any preceding agreed-upon, or ordered, protocol. It shall apply
to all cases designated as the “First Ten” or “Top Ten” as well as the cases designated as
CVLO-1, which are those subject to the court’s “Amended Case Management and
Scheduling Order for CVLO-1.” It is further contemplated that the protocol shall apply to
all of the CVLO cases assigned to this Magistrate Judge as they become the subject of
scheduling orders over the next 18 months or so. As to any depositions already noticed, but
not yet taken, this protocol shall apply to the extent that the parties have previously agreed
upon certain provisions contained within the protocol, or have agreed to other procedures not
contained within the protocol, and have been acting in accordance with those agreements,
those agreements willll be considered binding.1 Other than as provided in this protocol, the
depositions will be conducted pursuant to the Federal Rules of Civil Procedure.

2.

The parties will issue a separate notice of deposition for each deponent pursuant to Rule 30
of the Federal Rules of Civil Procedure. The notice shall contain a separate caption
including the plaintiff’s name and case number for each case in which the witness is being
offered. The notice must be served upon all counsel of record in the case(s) listed in the
caption at least 14 days before the proposed date. Depositions of plaintiffs and co-workers
shall not be noticed as being taken “In re: All” cases. E-mail service is sufficient. The
parties will endeavor to schedule depositions at hotel, court reporting agency or law firm
conference rooms although the parties recognize some witnesses are unable to travel due to
health or age. In addition to the information required by Rule 30, the notice of deposition
will include the following:

3.

·

the names of the plaintiff(s) and case number(s) in which the deposition is
being taken

·

whether the testimony will be videotaped

·

the identity of the defendants about which the witness is expected to testify
and if the witness is being offered in multiple cases, the identity of the
defendants about which the witness is expected to testify and in which case
the witness will offer that testimony

Objections by any defendant to the notice of deposition shall first be presented to counsel for
plaintiff by e-mail to: cvlodep@gmail.com with a copy to all defense counsel of record in
the case(s) listed on the notice at least seven (7) days before the scheduled deposition. Once
an objection to the notice is raised, all defendants of record in the case(s) listed on the notice
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We consider this to include any agreements reached between Robert McCoy, esq., as
plaintiffs’ counsel and Michael Drumke, esq. as defense liaison counsel in their efforts to draft a
deposition protocol pursuant to our Letter Order of June 27, 2011 and subsequent conversations
with them.

shall be deemed to have joined in the objection unless they specifically indicate otherwise.
Repetitive or duplicative objections must not be made. Once an objection is raised, the
parties shall attempt to resolve the objection(s) in good faith. Objections which cannot be
resolved by the objecting defendant and plaintiff=s counsel shall be presented to the Court for
resolution at least three (3) days before the scheduled deposition.
4.

The defendants attending the deposition will determine the order of the defense crossexamination. Redirect and recross are allowed. The parties may seek to extend or shorten
the time limits set forth in the Federal Rules of Civil Procedure for reasonable cause and the
Court anticipates cooperation in making such agreements. Each defendant shall been
afforded a fair and reasonable opportunity to ask question of every witness.2

5.

An objection by one party during the deposition is deemed asserted by all parties. Relevance
objections are preserved and are not to be asserted. To expedite the taking of depositions,
counsel must instruct witnesses on deposition procedures prior to commencement of the
deposition on the record.

6.

In order that parties do not needlessly attend depositions, any defendants who have been
named, served, and who have entered their appearance(s) in the case(s) listed in the caption
of the deposition notice may attend the deposition. However, if any defendant, who has been
named, served and appeared in the case(s) listed in the caption of the deposition notice is not
listed in the deposition notice as being the subject of expected testimony, that defendant shall
not be required to, but may attend the deposition. Should any defendant that is not listed in
the deposition notice as being the subject of expected testimony be unexpectedly implicated
in said deposition, said defendant will be given an opportunity to examine the witness prior
to any use of the deposition against that defendant. The purpose of this clause is to eliminate
the need for parties to cross-examine a witness about the inability to provide testimony about
a particular defendant which is not identified in the notice. If any defendant not listed in the
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Although there was some discussion between the parties with respect to including some
time limit on the depositions which could not be exceeded except by agreement or leave of court,
we decline to include such a limit in that there will likely be considerable variation with regard to
the time necessary to complete particular depositions. As the comments to Federal Rule of Civil
Procedure 30(d) recognize, the degree to which the default 7-hour limitation should be extended,
if at all, depends upon several factors, including whether the examination covers long periods of
time or lengthy documents, whether it is a multi-party case or a multi-case deposition and
whether the lawyer for the witness also asks questions of the witness. We understand that these
factors may apply to particular depositions to varying degrees, and expect that the attorneys will
use their time efficiently to fully question the deponent while avoiding questions that are
unnecessary or duplicative of questioning already conducted by another party. Should there be
an abuse of this process, we remind the parties that sanctions may be imposed, including the
award of reasonable expenses and attorneys fees, for conduct that “impedes, delays or frustrates
the fair examination of a deponent.” Fed. R. Civ. P. 30(d)(2).
2

7.

notice of deposition is implicated in a deposition and any party to the notice wishes to use
the testimony against the unlisted defendant, the party seeking to use the testimony shall
provide notice within 14 days of the date of deposition to the unlisted defendant and schedule
a time to resume the deposition for the purposes only of the testimony relating to the unlisted
defendant. Failure to provide such notice within 14 days of the conclusion of the deposition
shall constitute waiver of any rights by the parties to use the testimony against the unlisted
defendants in any matter and such testimony shall be barred as against the unlisted
defendants.
A party providing notice of videotaping shall be responsible for arranging the videotaping
and paying the videographer’s appearance fee, if any.

8.

Parties may attend by telephone provided they make arrangements in advance through the
court reporting services designated in paragraph 9 below and agree to pay their pro rata share
of the costs for the teleconference. Parties attending by phone must keep phones muted
during testimony, except for the purposes of asking questions or asserting objections, to
prevent disruptive sounds. All parties appearing by phone shall be identified on the written
record.

9.

Each party shall pay the cost of obtaining deposition transcripts desired by the party. The
parties agree to cooperate to obtain negotiated rates from a court reporting service. Unless
otherwise agreed to by all parties or unless the designated firm is unable to provide court
reporting services, the court reporting firm to be used for all depositions shall be:
For all non-Wisconsin depositions:
PohlmanUSA Court Reporting
10 South Broadway, Suite 1400
St. Louis, MO 63102
Phone: (877) 421-0099
Fax: (314) 421-1115
Website: http://pohlmanusa.com
For all Wisconsin depositions:
Gramann Reporting, Ltd.
710 North Plankinton Avenue, Suite 710
Milwaukee, WI 53203
Phone: (414) 272-7878 or (800) 899-7222
Fax: (414) 272-1806
After Hours: (262) 367-8295 or (414) 380-9885
Website: www.gramannreporting.com

10.

Multiple depositions may be noticed on the same day and at up to three (3) locations per day
providing that a party may seek to reschedule if experienced deposition counsel is not
3

available to cover the second or third depositions.3 Without the agreement of all counsel of
record in the case(s) listed in the caption of the deposition notice, no deposition shall be
scheduled on a Saturday, Sunday, court holiday or on the day prior to or day of a courtmandated status conference in the matters assigned to Magistrate Judge Strawbridge at which
plaintiff’s counsel or defense liaison counsel are required to be present.
11.

12.

13.

No deposition testimony may be used against any party that did not receive notice of the
deposition. The parties further stipulate that deposition testimony against a party not
represented at said deposition on account of that party's reliance upon the notice of
deposition shall not be used against the unrepresented party.4
Any party may, no later than 10 days before the date of the deposition, cross-notice the
deposition against a defendant not identified at the job sites in plaintiff=s pleadings or
answers to discovery without court approval if the defendant is a party in a case assigned to
Magistrate Judge Strawbridge. If the defendant cross-noticed is a non-party in the case(s)
listed on the notice, the cross-notice is subject to the consent of the non-party defendant.
Unless otherwise agreed to by counsel, no deposition may be noticed until plaintiff has
complied with all orders regarding discovery applicable to the case, including those orders
previously entered by Judge Reed during the mediation phase of this litigation. Discovery
that has been timely served and is answerable prior to the date of the deposition shall be
deposited with IKON by the date it is due so that it may be available for use prior to the
deposition. Additionally, plaintiff’s complete verified answers to standard interrogatories and
complete fact witness disclosures, as a well as any Social Security statement of earnings,
military records, union records or medical records in the possession of the plaintiff or the
plaintiff's attorneys shall be deposited with IKON in Chicago prior to the issuance of any
3

This allowance is made in recognition of the expedited discovery schedule under which
counsel will be working. It is also a compromise between the positions of the parties, where
plaintiffs’ counsel wished to conduct up to four depositions in one day and defense counsel
would agree to conduct only up to two depositions per day.
4

The parties disputed the inclusion of this provision. While plaintiffs’ counsel felt it was
sufficient to rely upon the procedures set out in Paragraph 6 of the Protocol, defense counsel felt
those procedures were insufficient. They expressed concern that any uncertainty regarding the
future use of deposition testimony against a party who did not attend that deposition in reliance
on its absence from the notice of deposition would encourage every defendant to have counsel
present at each deposition to protect its rights should the deponent unexpectedly implicate them.
It has already been decided by the Presiding Judge that deposition testimony may not be used in
the MDL against a party who was not represented at the deposition. Cowley v. AC&S, Civ. No.
07-62831, Doc. No. 36 (E.D.Pa. Dec. 23, 2010). We make that principle explicit in this
paragraph. Defense counsel also requested that the use of any deposition testimony be limited to
cases in which Cascino Vaughan Law Offices represents the interests of the plaintiff, and for no
other purpose. Given our unwillingness to engage in any speculation over the prospective use of
any deposition, we decline to impose such a limitation.
4

notice of deposition of that plaintiff by plaintiff’s counsel. If any of the aforementioned
records are not in the possession of the plaintiff or plaintiff’s attorneys, plaintiff shall provide
signed authorizations to obtain those records to the defense at least 30 days prior to the date
the deposition is to occur. Defense counsel may also request signed authorizations to obtain
those records at any time, without regard to whether a notice of deposition has been issued
in a particular case.5
14.

Plaintiffs may petition the Court to modify the provisions of this protocol for good cause
such as in situations in which the plaintiff suffering from a serious medical condition such
as to be deemed in extremis.

And it is so ordered.
BY THE COURT:

/s/ David R. Strawbridge
DAVID R. STRAWBRIDGE
UNITED STATES MAGISTRATE JUDGE
Dated: August 4, 2011
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This paragraph represents a resolution by the Court of a disagreement between the
parties as to its precise terms. While the parties agreed that plaintiffs’ counsel would provide
answers to standard interrogatories, and any medical, military or union records, or bankruptcy
claim forms in their possession prior to the issuance of a notice of deposition, they disagreed as
to when the answers to the standard interrogatories were to be verified, as well as whether
plaintiffs’ counsel would provide fact witness disclosures or Social Security statements of
earnings. Additionally, there was disagreement as to whether any deadline should be included
for the provision of authorizations allowing defense counsel to obtain such records
independently.
We conclude that defense counsel is entitled to verified answers to interrogatories and
fact witness disclosures prior to the issuance of a notice of deposition. We do not anticipate that
this will be unduly burdensome considering that, under Judge Reed’s Order of November 15,
2010, verified answers were to have been deposited in IKON no later than February 21, 2011.
Similarly, fact witness disclosures are normally produced early in the discovery process under
Rule of Civil Procedure 26(a) and defense counsel is entitled to use those disclosures in
preparation for a deposition. Further, we see no reason, and plaintiffs’ counsel has provided us
with none, to distinguish Social Security records from the other records plaintiffs’ counsel has
agreed to provide. To the extent those records are in their possession, they must be provided to
defense counsel. Otherwise, signed authorizations to obtain those records must be provided to
the defense at least 30 days prior to the date the deposition is to occur.
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