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MEMORANDUM

Dal zel |, J. April 21, 1997

Li sa Lanbert has petitioned this Court for a wit of
habeas corpus, alleging, anong other things, that she is actually
i nnocent of the first degree nurder for which she was convicted
in July of 1992, and that she was the victimof whol esal e
prosecutorial msconduct in connection with the prosecution of
her case. As a result of her being raped by a prison guard in
t he Pennsyl vani a Department of Corrections system ' Ms. Lanbert
has been in the custody of Charlotte Blackwell, the
Superi ntendent of the Edna Mahan Corrections Facility for Wnen
in New Jersey.

After reviewing Ms. Lanbert's pro se petition for the
wit, we concluded that the interests of justice required that we
appoi nt counsel on her behalf. See 18 U S. C. §8 3006A(a)(2); see
al so Reese v. Fulconer, 946 F.2d 247, 263-64 (3d Cr. 1991),

cert. denied, 503 U S 988 (1992). On Cctober 4, 1996, we

appoi nted the firmof Schnader, Harrison, Segal & Lew s, and

Christina Rainville, Esg. of that firm to represent Ms. Lanbert

1. It is undisputed that a jury convicted the guard of this
sexual assault in the Canbridge Springs, Pennsylvania, State
Correctional Institution.



on a pro bono basis. W gave counsel three nonths in which to
prepare an anmended petition, which they filed on January 3, 1997.
In the anended petition, Ms. Lanbert al so nanes the District
Attorney of Lancaster County and the Attorney General of the
Commonweal t h of Pennsyl vania as additional respondents.

2 we comenced a

After affording both sides discovery,
hearing on the petition on March 31, 1997. After twelve days of
testinony, as a result of a breathtaking act of conscience by
Hazel Show, nother of victimLaurie Show, we on April 16, 1997
wi th respondents' consent released Lisa Lanbert to the custody of
her lawers, Ms. Rainville and Peter S. Greenberg, Esqg.® After
fourteen days of testinony covering 3,225 pages of transcript, we
have now concluded that Ms. Lanbert has presented an
extraordinary -- indeed, it appears, unprecedented -- case. W
therefore hold that the wit should issue, that Lisa Lanbert
shoul d be imedi ately rel eased, and that she should not be

retried. This Menorandumw || constitute our findings of fact

and conclusions of |law in support of this disposition.

Backagr ound

Li sa Lanbert was, on July 20, 1992, convicted of the
first degree nmurder of Laurie Show, a sixteen-year-old high

school student who |ived in East Lanpeter Township, in Lancaster

2. See, e.q., Oder of January 16, 1997, entered pursuant to
Rule 6 of the Rules Governing Section 2254 Cases.

3. W, we |earned that nenorable day, are married, and
therefore had no difficulty taking joint custody.
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County, Pennsylvania. M. Show was brutally nurdered with a
knife to her neck on the norning of Decenber 20, 1991

Because it will be so inportant as the benchmark
agai nst which to neasure the clains of actual innocence and
prosecutorial msconduct, we will rehearse the Conmonweal th's
theory of the case as it unfolded in the bench trial before the
Honor abl e Lawence F. Stengel of the Lancaster County Court of
Common Pl eas, and whi ch Judge Stengel |argely adopted when he
convicted Ms. Lanbert.® We therefore begin this rehearsal with
Judge Stengel's view of the facts.

Lisa Mchell e Lanbert was
romantically involved with Law ence
Yunkin. During an interlude in
their relationship, M. Yunkin
dated Laurie Show. They apparently
dated on one or two occasions
during the sumrer of 1991. The
evidence at trial made clear that
Ms. Lanbert reacted strongly to
t hi s devel opnent and that she
expressed her anger at Laurie Show
to a nunber of her friends. In
fact, a plan was developed in the
sumer of 1991 that i ncluded
ki dnappi ng, harassi ng and
terrorizing Laurie Show.
Apparently, M. Lanbert was the
aut hor of this plan and she
enlisted several of her friends to
execute the plan. The "ki dnappi ng"
did not happen when several of the
group warned Laurie Show.

Thi s "bad bl ood" conti nued.
Ms. Lanbert confronted Lauri e Show

4. After Judge Stengel denied Ms. Lanbert's notion for a change
of venue, she elected to be tried before Judge Stengel, after he
engaged in colloquy with her on the election. This aspect of the
trial does not bear on our analysis here.
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Commonweal th v.

at the East Towne Mall and struck
her. According to the victims
not her, Hazel Show, the victimwas
afraid of Ms. Lanmbert. |t appears
that Ms. Lanbert was stal king
Lauri e Show during the summer and
into the fall of 1991.

On Decenber 20, 1991, Hazel
Show received a call froma person
who cl ained to be her daughter's
gui dance counselor. The caller
requested a conference with Hazel
Show before school the next
norning. The follow ng norning
Hazel Show | eft the condom niumto
keep this "appointnent."” \Wile she
was gone, two persons knocked on
t he door of the Show condom ni um
and entered when Laurie Show
answered. A commotion foll owed and
these two figures then left the
second fl oor condom nium wal ked
across a field, cut through a
parking | ot by sonme adjoining
condom niunms i n the sane conpl ex
and got into an autonobile. Haze
Show waited at the Conestoga Vall ey
H gh School for the guidance
counsel or and when the gui dance
counsel or did not appear at the
time for the appoi ntnent, Hazel
Show returned by autonobile to her
condom nium  She found her
daughter |aying on the floor of her
bedroom bl eeding profusely froma
| arge sl ash wound across her neck.
Lauri e whispered to her nother the
words, "Mchelle . . . Mchelle did
it." Laurie Show then died in her
not her's armns.

Lanbert, No. 0423-1992, slip op. at 3-4

(Lancaster County (Pa.) Ct.

of CP. July 19, 1994) (Stengel,

J.)



(hereinafter referred to as "Lanbert slip op."™ or "July 19, 1994
slip op.")?

At the Lanbert trial, the Commonweal th presented nuch
testinony regarding the "bad bl ood" between Lanbert and Laurie

Show. See, e.qg., Lanbert slip op. at 5-6 (detailing argunents

bet ween Lanbert and Laurie Show). The Commonweal th al so
contended that Ms. Lanbert bought rope and two ski hats at the K-
Mart in the East Towne Mall the night before the nurders. See
Lanbert slip op. at 6. The norning of Decenber 20, 1991, the
Conmmonweal t h contended that Ms. Lanbert took a butcher's knife
from her kitchen and had Law ence Yunkin drive her to pick up
Tabi t ha Buck at honme and take the two wonen to the Show

condom nium  Yunkin then dropped off M. Lanbert and Buck who
carried the knife and the rope to Laurie Show s condom ni um
Yunki n, nmeanwhile, went to the nearby MDonal d' s restaurant and
had breakfast, aware only that Ms. Lanbert did not |ike Laurie
Show and that Ms. Lanbert and Buck were carrying rope and a

but cher's knife.

The Commonweal t h and Judge Stengel placed great weight
on the testinmony of M. Richard Kl einhans, a neighbor who |ived
directly bel ow the Show condom ni um whom Judge Stengel descri bed
as a "disinterested third party." Lanbert slip op. at 15. As

Judge Stengel summarized M. Kl einhans's testinony:

5. The notes of testinony fromMs. Lanbert's crimnal trial are
hereinafter "Lanbert Trial N T. at __ ".
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M. Kleinhans . . . heard footsteps
up the outdoor steps, heard Laurie
Show s door open, heard a scream
followed by a thud. After several
m nut es passed, he heard the door

sl am and heard peopl e descendi ng
the steps. He |ooked out the

wi ndow and saw two figures of
roughly the sanme height and build
wi th hoods pull ed over their heads.

Id. at 15. Judge Stengel found that M. Kleinhans's testinony

t hat he woul d have heard "any commotion or unusual noise fromthe
condom ni um above his,"” Lanbert slip op. at 9, "conpletely
underm nes the story told by Ms. Lanbert."” [d. at 16.

To hear Ms. Lanbert's version

there must have been a great dea

of shouting, bunping, swearing,
crying, scream ng and gener al
commotion in the condom nium This
was foll owed by, according to M.
Lanbert, her "escape" fromthe
mayheminflicted by Ms. Buck. As
part of this "escape," M. Lanbert
rel ated that she went half way down
the staircase and sat. Then,
supposedly, M. Yunkin ascended the
steps, swore out |oud when M.
Lanbert told himthat M. Buck was
in the condom nium and went in
after Ms. Buck.

M. Kleinhans testified that
he heard no such commotion. Nor
did M. Kl einhans observe three
i ndi viduals. Nor did M. Kl einhans
observe anyone the size of M.
Yunkin. Nor did M. Kleinhans hear
any screamng, fighting or doors
sl amm ng, other than the initial
entrance and exit.



G ven the court's view of the
condom ni unf and M. Kl einhans's
description of the |ayout of his
condom niumin relation to the Show
condom nium his testinony is very
inportant. By his clear factua
statenents, the likelihood that
such a conmotion, as described by
Ms. Lanbert, took place is
extremely sllght at best. M.

Kl ei nhans testified as to what he
heard and as to what he did not
hear.’ He offered no opinion and
offered no interpretation of the
events he related. He was found to
be extrenely credi ble by the court
sitting as factfinder in this case.
Hi s testinmony was in direct
conflict with Ms. Lanbert's version
of the story at trial. Her version
woul d have invol ved a kind of

"noi sel ess mayhent and this sinply
is not a credible story. M.

Kl ei nhans was directly bel ow, was
payi ng attention to what was goi ng
on and renenbered very clearly what

6. Judge Stengel inspected the Kleinhans and Show condomi ni uns
during the initial trial. Lanbert slip op. at 7.

7. W note, although this does not play a part in our decision,
the follow ng excerpts from M. Kleinhans's testinony at the
habeas heari ng:

Exam nati on by the Court:

Q | noticed in here that you have a
little hard tinme hearing what is
bei ng sai d.

Yes.

Back in '91, did you also have a
hard tinme hearing as well?

Not as much as now, no.

Was it okay then?

It wasn't okay, But --

It was not okay.

No.

ZOPO0>» O

Transcri pt of habeas corpus proceeding at 1146-47 (April 7, 1997)
(hereinafter "N.T. at _ (date of testinony)").
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he heard and what he did not hear
The | ack of any comoti on,
crashi ng, shouting, stonping,
yelling or other related noises
renders Ms. Lanbert's already
incredi ble story conpletely

i ncredible.

Id. at 16-18.

By contrast, at trial and before us, Lisa Lanbert
contended that she was an i nnocent bystander who watched
hel pl essly as a "prank" spun horribly out of control at the hands
of Yunkin and Buck. As she put it in her Anmended Petition, and
consistent wth her testinony before Judge Stengel, M. Lanbert's
summary of what happened is as foll ows:

Lanbert and Tabit ha Buck
("Buck") were dropped off near the
apartnment building in which the
victimlived by Law ence "Butch"
Yunkin ("Yunkin"), with whom
Lanbert was romantically invol ved.
The plan, as Lanbert understood it,
was for Buck and Lanbert to wait
for the victimat a bus stop,
surprise her, and cut off her hair.
In other words, Lanbert's intent
was to cause the victim
enbarrassnent as part of a teenage
prank. After initially waiting at
the bus stop with Lanbert, Buck
said that she was cold and deci ded
to go up to the victims apartnent
to bring her out. Lanbert waited
on an inside staircase. Lanbert
went into the second-fl oor
apartnment of the victimonly after
heari ng noi ses whi ch nade her
afraid that Buck m ght be in
danger. However, once inside the
apartnment, Lanbert realized that
Buck had attacked the victimwth a
knife. Lanbert attenpted to drag
the victimto safety, but could not
overcone Buck. Lanbert then fled

8



down the staircase toward the first
fl oor where she nmet Yunkin, who was
on his way into the apartnent. She
told Yunkin that Buck had stabbed
the victim and that he had to help
the victim Yunkin then rushed
into the apartnent, and, along with
Buck, killed the victim In an
attenpt to cover for her boyfriend,
and because she was a classic

vi cti mof battered-spouse syndrone,
Lanbert initially stated that
Yunkin was not in the apartnent
during the killing. Subsequently,
in witten questions and answers
exchanged by Lanbert and Yunki n,
Yunkin admtted that he, not
Lanbert, participated with Buck in
killing the victim Lanbert, Buck
and Yunkin all were wearing their
own clothing during the events in
guestion. Buck, on at |least two
previ ous occasi ons, had had vi ol ent
fights with the victim Yunkin had
dated the victimon two occasions
approxi mately six nonths before,
had raped her on at |east one
occasion, and the victim had
threatened to file charges agai nst
him Yunkin also had told a friend
a day before the nurder -- and
unbeknownst to Lanbert -- that he
woul d not be back at work in the
future because he was going to kil
soneone over the weekend.

Lanbert First Amended Petition at 4-5.

After her conviction before Judge Stengel, M. Lanbert
filed on July 27, 1992 her first set of post-trial notions,
raising thirteen bases for a newtrial. Judge Stengel denied
this notion on July 19, 1994. On Cctober 3, 1994, with her new
counsel Ms. Lanbert filed a second set of post-verdict notions,

rai sing nine instances of trial counsel's ineffectiveness and two



itens of after-discovered evidence. Judge Stengel denied these
notions on March 14, 1995.
The Pennsyl vani a Superior Court affirnmed these orders

W t hout opinion on January 4, 1996, Comonwealth v. Lanbert, 676

A. 2d 283 (Pa. Super. C. 1996) (table), and the Pennsyl vani a
Suprene Court wi thout conment denied Ms. Lanbert's petition for

al | onance of appeal on July 2, 1996, Commonwealth v. Lanbert, 680

A . 2d 1160 (Pa. 1996). She filed her first petition under 28
US C 8 2254 in this Court on Septenber 12, 1996.
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Legal Standard

The | egal pol estar of our enterprise here is Schlup v.
Delo, 115 S. Ct. 851 (1995).°% W are further guided by the

Court's discussion in Schlup of its decision in Mirray v.
Carrier, 477 U S. 478 (1986).

W will assunme, only for purposes of this discussion,
that Ms. Lanbert faced at |east the sane magni tude of "procedural
obst acl es” that Schlup faced, i.e., that she would not be able to
establish "cause and prejudice" sufficient to excuse her failure
to present all of her evidence in the state system See

MO eskey v. Zant, 499 U S. 467, 493-94 (1991).° As will be

8. It should be stressed, however, that Schlup involved a second
federal habeas petition, see 115 S. C. at 857; by contrast, this
is Ms. Lanbert's first and only petition in federal court.

9. W should hasten to add that this assunption is by no neans a
f oregone conclusion, and in any event respondents waived the
exhaustion and default argunents when they expressly stated that
relief was "warranted” in this case. N T. at 2703 (April 16,
1997). We neverthel ess address at sone length in Digression 1

t he respondents' extra- Schlup argunments, follow ng the body of
this Menorandum It is worth noting here, however, that as noted
in Digression 1, respondents concede that, at worst, M. Lanbert
has presented a "m xed" petition. She consistently has argued,
for exanple, that she is actually innocent, and the Pennsyl vani a
courts were presented with instances of prosecutorial m sconduct
such as the inproper tanpering with the defense expert, Dr.

| sidore M hal akis, and the First Assistant District Attorney's
use of Lawrence Yunkin's perjured testinony. It is, to say the

| east, a nice question about what the proper disposition of such
a "m xed" petition should be after Congress's adoption of the
anmendnents to the federal habeas corpus statutes in the Anti -
Terrorismand Effective Death Penalty Act of 1996 ("AEDPA"), Pub.
L. No. 104-132, 110 Stat. 1217 (1996). See, Digression 1 infra.
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seen, we need not reach any of these difficult questions in view

of the extraordinary record of this case. *°

In Schlup, Justice Stevens, witing for hinself and
four other Justices, held that petitioners |ike Schlup and Ms.
Lanbert may, notw thstandi ng any procedural default, "obtain
review of his [or her] constitutional clains only if he [or she]
falls within the '"narrow class of cases . . . inplicating a
fundanmental m scarriage of justice.'" Schlup, 115 S. . at 861
(quoting Mcd eskey, 499 U S. at 494). In anplification of this
rule, Justice Stevens wote that:

|f a petitioner such as Schl up
presents evidence of innocence so
strong that a court cannot have
confidence in the outcome of the
trial unless the court is also
satisfied that the trial was free
of nonharm ess constitutional
error, the petitioner should be
al lowed to pass through the gateway
and argue the nerits of his
underlyi ng cl ai ns.

Schlup, 115 S. C. at 861

10. It is inportant here to stress that the Pennsyl vania General
Assenbly in 1995 decided to kick the actual innocence ball into
federal court. Before the 1995 anendnent, the state Post-
Conviction Hearing Act (as it was then call ed) excused waiver if
"the alleged error has resulted in the conviction or affirmnce
of sentence of an innocent individual." 42 Pa. Cons. Stat. §
9543(a)(3)(iii) (H storical and Statutory Notes). The current
Post - Convi ction Relief Act, adopted ten nonths after Schlup, 42
Pa. Con. Stat. 8§ 9543(a)(3), excuses no waivers, wth no
exception for actual innocence. See also infra Digression 1
Thus, Ms. Lanbert has no state forumin which to raise the
wei ghty clains she has proved beyond doubt here.

I n addition, as expl ained bel ow, respondents have
conceded that the petitioner is entitled to relief and have thus
wai ved t he exhaustion issue.

12



As far as the guantum of evidence necessary in such
cases, the Court held that:

For Schlup, the evidence nust
establish sufficient doubt about
his guilt to justify the concl usion
that his execution would be a

m scarriage of justice unless his
conviction was the product of a
fair trial.

ld. at 861-62. Thus, the Court expl ai ned,

|f there were no question about the
fairness of the crimnal trial, a
Herrera [v. Collins, 113 S. C. 853
(1993)]-type clai mwould have to
fail unless the federal habeas
court is itself convinced that

t hose new facts unquesti onably
establish Schlup's innocence. On
the other hand, if the habeas court
were nerely convinced that those
new facts raised sufficient doubt
about Schlup's guilt to underm ne
confidence in the result of the
trial w thout the assurance that
that trial was untainted by
constitutional error, Schlup's

t hreshol d show ng of i nnocence
woul d justify a review of the
nerits of the constitutiona

cl ai ns.

Id. at 862.

In Schlup, the Suprenme Court was considering the
guesti on of what burden of proof should be inposed upon a
petitioner alleging a mscarriage of justice, including a claim

of actual innocence. In Sawer v. Wiitley, 112 S. C. 2514, 2517

(1992), the Suprene Court analyzed the m scarriage of justice
exception as applied to a petitioner who clai ned he was

“actual ly innocent' of the death penalty.”™ 1In this penalty

13



phase, the Court departed fromthe holding in Murray v. Carrier,

477 U.S. 478 (1986), and held that such a habeas petitioner "nust
show by cl ear and convi ncing evidence that, but for a
constitutional error, no reasonable juror would have found the
petitioner eligible for the death penalty.” Sawer, 112 S. C.
at 2517. In Schlup, however, the Court abandoned the Sawer
"clear and convincing"” burden and instead held "that Carrier,
rat her than Sawer, properly strikes that bal ance when the
clainmed injustice is that constitutional error has resulted in
t he conviction of one who is actually innocent." Schlup, 115 S.
Ct. at 865. The Court went on to explain:

To satisfy the Carrier gateway

standard, a petitioner nust show

that it is nore likely than not

that no reasonabl e juror woul d have

found petitioner guilty beyond a
reasonabl e doubt .

I n assessing the adequacy of
petitioner's show ng, therefore,
the district court is not bound by
the rules of admssibility that
woul d govern at trial. |nstead,

t he enphasis on "actual innocence”
allows the reviewing tribunal also
to consider the probative force of
rel evant evidence that was either
excl uded or unavailable at trial.

Id. at 867.
O particular relevance to this case, the Court also
held in Schlup that for a claimlike Lanbert's:
To be credible, such a claim

requires petitioner to support his
al | egations of constitutional error

14



with new reliable evidence --
whet her it be excul patory
scientific evidence, trustworthy
eyew tness accounts, or critica
physi cal evidence -- that was not
presented at trial.

|d. at 865.
In summary, therefore, the Suprene Court directed that:

It is not the district court's

i ndependent judgnent as to whet her
reasonabl e doubt exists that the
standard addresses; rather the
standard requires the district
court to nmake a probabilistic

det er mi nati on about what
reasonabl e, properly instructed
jurors would do.

Id. at 868. As the Court noted in its nandate in Schlup, our
enterprise in an inquiry like this is, and has been, necessarily
"fact-intensive." 1d. at 869.
Since Schlup was deci ded, Congress adopted the AEDPA.

See supra n.9. Section 104(4) of the AEDPA, which anends 28
US C 8 2254(e), would appear to raise the Schlup burden of
proof in all cases to a "clear and convincing" threshold. The
AEDPA- anmended 8 2254(e) provides, in relevant part:

(e)(1) In a proceeding instituted

by an application for a wit of

habeas corpus by a person in

cust ody pursuant to the judgnment of

a State court, a determ nation of a

factual issue nade by a State court

shall be presuned to be correct.

The applicant shall have the burden

of rebutting the presunption of

correctness by clear and convincing

evi dence.

(2) If the applicant has failed
to devel op the factual basis of a

15



claimin State court proceedings,
the court shall not hold an

evidentiary hearing on the claim
unl ess the applicant shows that:

(A the claimrelies on --

* * *

(ii) a factual predicate

t hat could not have been previously
di scovered through the exercise of
due diligence; and

(B) the facts underlying the
claimwoul d be sufficient to
establish by clear and convincing
evi dence that but for
constitutional error, no reasonable
factfinder woul d have found the
applicant guilty of the underlying
of f ense.

Because it is unclear whether Schlup's burden of proof
was prem sed upon the Due Process C ause or upon construction of
t he habeas statute, ™ it is necessarily unclear whether the AEDPA
is constitutional on this point. Fortunately, however, we need
not reach this difficult issue here because the quantum of proof
that Ms. Lanmbert has marshalled is so heavy that, at a m ni mum
she has carried her burden on all issues we address by at | east
the clear and convincing standard. As will be seen, there are
i nstances where she has gone far beyond that burden, such that we

no | onger entertain any doubt as to the nmerit of her claimto

11. It does seemclear that Justice O Connor, in her concurrence
in Herrera v. Collins, 113 S. . 853, 870 (1993), nust be
correct that the execution of an innocent person would be a
"constitutionally intolerable event." A life sentence for an

i nnocent person would al so not be tol erable under any notion of
Due Process we are aware of.
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habeas relief. |In addition, given the nature of the
prosecutorial m sconduct alleged -- and now proven -- here -- for
exanpl e, obstruction of justice, perjured testinony, the
whol esal e suppressi on of excul patory evidence and the fabrication
of incul patory evidence -- we find that the factual predicates of
any of Ms. Lanbert's clains about which she may have failed to
devel op a state court record could not have been di scovered
t hrough the exercise of reasonable diligence.

We shoul d al so note that under the unusua
circunstances of this case, many of the clains of prosecutorial
m sconduct al so support the claimof actual innocence. This is
because this m sconduct was of such materiality as to underm ne
our confidence in the state court's ability to performits nost
fundanmental function, which is to find the truth. As will be
seen, none of these instances of m sconduct was trivial or
"technical", but all, in one degree or another, inevitably led to
the creation of a wholly unreliable record of Ms. Lanbert's guilt

of first degree nurder.

Actual | nnocence

1. Laurie Show Did Not Say, "Mchelle Did It"

As noted, the keystone of Judge Stengel's hol ding Lisa
Lanbert quilty of first degree nurder was Laurie Show s all eged
dyi ng declaration that "Mchelle did it." As Judge Stengel put
it onp. 18 of his July 19, 1994 opinion, "[p]erhaps the nost

significant and profound testinmony in this entire trial was Hazel
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Show s description of her daughter's dying words."™ This evidence
was cruci al because, with one notabl e exception, ** there was no
physi cal evidence linking Ms. Lanbert to the nurder, e.qg., M.
Lanbert, unlike Buck and Yunkin, had no injuries, cuts, or

brui ses anywhere on her body when she was arrested the night of
Decenber 20, 1991, and the bl ood found on Laurie Show s ring was
not of the sanme type as Ms. Lanbert's. To the contrary, the rest
of the Commobnweal th's evidence stressed the defendant's all eged
animus toward the victimand the inplausibility of Ms. Lanbert's
story.

It becanme clear in the hearing that this keystone of
the Commonweal th's case nust be renoved, and by that fact al one
the arch of guilt collapses. Three of the energency personnel at
the scene -- none of whomwere called to testify at the 1992
trial or even identified to trial defense counsel -- wthout
hesitation or reservation testified that Ms. Show s left carotid
artery was severed. This was also the conclusion of the Medi cal
Exam ner of Phil adel phia, Dr. Haresh G M rchandani, and of Dr.
Charles R Larson, an expert on the nechanics of speech from
Nort hwestern University. The expert testinony was undi sputed
that the vegas and | aryngeal nerves run up the neck to the brain

i medi ately beside the left carotid artery; thus, if the artery

12. See infra Actual Innocence Item# 3, regarding this item
whi ch was al so the subject of prosecutorial m sconduct.
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is severed, the nerve necessarily is. The severing of these
nerves makes speech inmediately inpossible. *®

Doctor M rchandani, the Medical Exam ner of
Phi | adel phia, testified before us that Ms. Show could in any
event have been conscious for no nore than five mnutes after her

carotid artery was severed. By even the nobst prosecution-

13. Respondents' w tnesses adhere, in one degree or another, to
t he Cormonweal th's nowdi scredited view. It was notable that the
respondents' first witness at the hearing, Dr. Roger Irwin, did
not offer a single opinion to a reasonabl e degree of nedi cal
certainty (indeed, the only tine he offered an opinion "within a
reasonabl e degree of nedical certainty” was on cross-exam nation
on an ancillary matter, N T. at 2775 (April 16, 1997)). Dr.
Enri que Penades's views are, to say the |east, confused, and he
may well have retracted nost or all of his trial testinony to a
reporter fromthe Lancaster New Era as reported in its April 1,
1997 edition, and as credibly confirnmed on the wi tness stand by
the reporter, Andrea S. Brown, see N T. at 2351-56 (April 15,
1997). It is in any event notable that Dr. Penades, who is not
board certified in pathology, is not renotely as experienced as
t he Phil adel phia Medi cal Exam ner. No witness for the
respondents has any expertise conparable to Dr. Larson

Wil e the respondents' experts, such as they were, do
not cone close to winning the battle of qualifications with the
petitioner's, and while the respondents did not even try to rebut
the testinony of the three nedical personnel who by training were
qualified to see that Laurie Show s left carotid artery was
severed, the respondents' nobst persuasive evidence on this point
remains the testinony of Hazel Show. At the end of her dramatic
testinony -- quoted in full in Prosecutorial M sconduct Item# 1,
see infra -- Ms. Show reiterated her belief that her daughter
said, "Mchelle didit." See, e.qg., NT. at 2703 (April 16,
1997). W have not the slightest doubt that this constitutes
Ms. Show s sincere belief. But amd the nmael strom of enotions
that day, it is not hard to see how she could be m staken -- or
wor se, suggested -- into this belief. The earliest accounts by
East Lanpeter Police, as confirned by their testinony before us,
was that Hazel Show, understandably hysterical, repeated over and
over, "It was a setup! Mchelle did it!"™ See infra n.14 as to
this point. It was at this world-ending tine a small step to
make her deduction into a recollection that her daughter said
those words. And it is a nmeasure of the depressing record before
us that we cannot exclude the possibility that sone | aw
enforcenent official suggested this small step to her
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favoring reading of the record, nuch nore than five m nutes
passed fromthe slitting of Laurie Show s throat to Hazel Show s
di scovery of her daughter.

We therefore find that Ms. Lanbert has proven at | east
by clear and convincing evidence that Laurie Show could not have

said "Mchelle did it."*

2. Yunkin Confessed To The Murder

At the hearing, there was much testinony regardi ng what
the parties have invariably referred to as "the 29 Questions."
Yunki n's responses to these questions show beyond any doubt that
it was he, and not Lisa Lanbert, who participated with Tabitha

Buck in killing Laurie Show.

14. W are bolstered in this finding by the nysterious genesis
of the report of a dying declaration. None of the police reports
fromthe norning of the nmurder, and none of the people who were
in the Show condom niumthat norning, testified, or at the tine
recorded, that Hazel Show stated that Laurie spoke those words.
See, e.qg., N T. at 1548 (April 9, 1997)(Direct exam nation of
Thomas B. Chapnan); conpare Petitioner's Exhibit 47 (Petitioner's

Exhi bits hereinafter "P-___ ") (Waver Jan. 10, 1992 inci dent
report of his 12/20/91 interview) wth Hazel Show s reported
account, N T. at 1563-67 (April 9, 1997)). 1In fact, the police

reports fromthat tine reveal that Hazel Show first reported that
she had cal |l ed her daughter fromthe H gh School at 7:00 a.m and
that Laurie had told her that Mchelle was in the Show

condom nium or on the way to the condom nium These reports are
i ndi sputably false, and the Commonweal th does not now cont end

ot herwi se.

15. In fact, Yunkin answered 31 questions, but because of the
parties' consistency in the reference to this docunent, which was
P-119 at the hearing, we will continue to use their nunber. W
will make a mld protest for this inaccuracy, however, by our use
of quotation marks around the 29.
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Bef ore begi nni ng our canvass of the evidence on this
poi nt, we make cross-reference to the second and third itens of
prosecutorial msconduct, see infra, which docunent in detail the
Commonweal t h' s knowi ng use of perjured testinony from Yunkin, and
its egregious failure to correct the record before Judge Stengel
-- and us on April 16, 1997 -- when, for exanple, in Tabitha
Buck's trial, several nonths after Ms. Lanbert's, the
Conmmonweal th freely admitted that "We' ve never nmade any bones
about the fact that we feel he's [Yunkin] deceiving us about this
docunent . " *°
A review of these "29" questions, and, nost
inmportantly, Yunkin's answers to them |eaves no doubt that
Yunkin was the nurderer of Laurie Show, and that his acconplice
in this enterprise was Tabitha Buck, and not Lisa Lanbert. Here
are some of the nore telling answers to Ms. Lanbert's questions:

Listen to ne, | guess | won't tell on you,

BUT PLEASE answer these questions honestly --

There are sone things | need to know if I'm

supposed to take the Blane for WHAT YOQU DI D
-- MAIL THESE BACK TO ME

* * *

9. TELL TRUTH - you ONLY stayed happy Friday
[ Decenber 20, 1991 was a Friday] so | wouldn't get
terrified of you. You did because you were SORRY,
| know you didn't nean to KILL and you are sorry +
guilty + feel SORRY for Hazel [Show, the victins
not her] - Right?

16. Commonwealth of Pennsylvania v. Tabitha F. Buck, No. 398-
1992 (Lancaster County (Pa.) C. of C P. Sept. 23, 1992), N T. at
397 (attached to Petitioner's Appendix to First Amended Petition
at Exh. 10) (hereinafter "Buck N.T. at __ ").
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[ Yunkin's answer:] wong.

* *
*
12. WLL you pronise TOlove ne if | lie for you?
[ Yunkin's answer:] Always + Forever.
* *
*
14. WIIl you always stick WTH ne as long as | still
don't tell that YQU held Laurie down FOR Tabby?
[ Yunkin's answer:] WII always |ove you.
* *
*
17. Do you PROM SE to not BEAT ny face up anynore, if
| lie 4 U? That's WHY | Had said "I HATED you!"
WIIl you be nice like our 1st date?
[ Yunkin's answer:] yes
* *
*
20. VWHY weren't you sad at all on Friday after you and
Tabby killed her, - You were happy at G andnma's!
Are you G.AD she i s DEAD?
[ Yunkin's answer:] vyes, we had fun at ny
G andnom s house
* *
*
28[ b] . Are you sure that if | take the blanme for you
THAT "Il get less tine -- Absolutely sure?
[ Yunkin's answer:] yes
* *
*
29[ b] . Should | STILL cover up that YQU hel ped Tabby

KILL Laurie? Are you absolutely sure?

[ Yunkin's answer:] yes, |'mpositive.
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P-1109.

As noted, in his testinony before Judge Stengel, Yunkin
clained that the questions, and not his answers, had been
altered. Not only did M. Kenneff fail to correct this fal se
claim he encouraged Judge Stengel to accept the perjured
testinony that had been offered. For exanple, when defense
counsel made a notion for mstrial on this point, rather than the
prosecutor admtting that Yunkin had perjured hinself, and taking
the renmedi al action that Pennsylvania Rul e of Professional

Conduct 3.3(a)(4) requires, M. Kenneff argued to Judge Stengel

that, "I think he's just as any other witness. You can believe
some of it, all of it, or none." See Lanbert Trial N T. at 1231-
32.

Thi s prosecutorial m sconduct may explain Judge
Stengel 's surprising description of the answers to the "29"
Questions in his 1994 opinion. The Court's response to Yunkin's
adm ssions was to wite that, "sonmehow Ms. Lanbert wants the
Court to believe that M. Yunkin was present in the condom ni um
that norning and that his responses in the questionnaire prove
this." Slip Op. at 12. Perhaps because the Commonweal t h never
advi sed Judge Stengel of its adm ssions in other proceedings
about Yunkin's perjury, Judge Stengel was confortable enough to
wite the sentence just-quoted. For exanple, M. Kenneff
apparently never told Judge Stengel what he said at Yunkin's plea
hearing, after the Commonweal th revoked Yunkin's original plea

bargain (for the crinme of "hindering apprehension”) and entered
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into a second plea bargain (for third degree nurder) with a far
harsher sentence. At this Cctober 10, 1992 proceedi ng before
Presi dent Judge D. Richard Eckman, * M. Kenneff made the
following flat-footed® statenment which he never made to Judge
St engel :

In July, 1992 [Yunkin] testified at
Lanbert's trial regarding testinony
concerning a questionnaire that has
been transported back and forth

bet ween Lanbert and M. Yunkin at

t he Lancaster County prison

Experts have revi ewed that
guestionnaire and have reviewed the
testimony of M. Yunkin given at
the Lanmbert trial. They advised us
that his testinony at the tria
regardi ng that questionnaire was
false, and therefore it is our
opinion that he testified falsely
to a material fact in one of the
proceedings. It is on that basis
that we feel we are entitled to
wi thdraw fromthe original plea
agr eenent .

Yunkin N.T. at 8 (enphasis added).

The only fair reading of Yunkin's answers to the "29"
Questions is that he was present at the condom nium assisted in
mur dering Laurie Show, and corroborated every material detail of

Lisa Lanbert's story at her trial. "Sonehow' Judge Stengel felt

17. Commonwealth of Pennsylvania v. Lawence S. Yunkin, No. 436-
1992 (Lancaster County (Pa.) C. of CP. Cct. 10, 1992), N T. at
8 (attached to Petitioner's Appendix to First Anended Petition at
Exh. 11) (hereinafter "Yunkin N.T. at __ ").

18. The worst he would admt to before Judge Stengel was that
Yunkin was "stupid, naive." Lanbert Trial N T. at 25. O al

the adjectives in English to apply to Yunkin, naive is anong the
| east |ikely candi dates.

24



able to ignore these realities, but we nmay perhaps hope that the
only reason is because of the admtted perjury that had taken
pl ace before him

3. Ms. Lanbert Did Not Wear Yunkin's d ot hes

At the trial, the Commonweal th was at pains to devel op
testinony regardi ng what, exactly, M. Lanbert was wearing at the
time of the nurder. The materiality of this evidence will be
found in Judge Stengel's July 19, 1994 opinion, denying post-
trial notions:

[ F]or defendant [Ms. Lanbert] to
argue that the killer was wearing

M. Yunkin's clothing and,
t herefore, must have been M.

Yunkin is ludicrous. . . . The
court listened to the testinony
regarding the clothing . . . and

found there to be no question

rai sed by the fact that the

cl ot hi ng appeared to be M.

Yunkin's.
July 19, 1994 slip op. at 14. As will be seen, the Commonweal th
itself has radically switched its position on what, in fact, M.
Lanbert was wearing, and has itself adopted a view Judge Stenge
di sm ssed as "l udicrous".

At trial, the Commonweal th i ntroduced Exhibit 9, which

Yunkin identified as "sweat pants that | own", Lanbert Trial N.T.
at 207. Since Yunkin is six foot one, the sweat pants were
undi sputed at the trial as ones that would fit a man of his

hei ght and build. Yunkin further testified that these sweat

pants were "on Mchelle on Decenber 20, 1991" and that it was not
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"unusual " for Ms. Lanbert to wear his clothing because she was
"seven nonths pregnant” at the tinme. Lanbert Trial N T. at 208.

These sweat pants were the only physical evidence the
Commonweal th sought to attach to Lisa Lanbert that had any bl ood
onit. Thus, if M. Lanbert were wearing these sweat pants, she
coul d have been cl ose enough to Laurie Show to have absorbed
bl ood into the fabric.

Ms. Lanbert in her anmended petition here, at pages 15-
16, contended that "[u] nhanswered by the prosecution is why
Lanbert woul d have worn Yunkin's grossly over-sized cl ot hing,

t hat woul d have severely inpeded her novenents, to conmt a
murder. . . ." Footnote 14 after the reference to "over-sized
cl ot hi ng" stat ed:

Al t hough Lanbert was si x-nonths

pregnant at the tinme, news footage

shows that she did not yet appear

to be pregnant and had no need to

be wearing such grossly over-sized

cl ot hi ng.

In respondents’ answer to this allegation, M. Kenneff,
the First Assistant District Attorney who tried the Lanbert case,
and who signed that answer and thereby subjected hinself to Fed.
R Cv. P. 11, wote as foll ows:

The clothing fit Lanmbert. Attached
as Exhibit 27 are photos of two
wonen, one five (5) foot eight (8)
inch tall and one five (5) foot
four (4) inch tall holding the
clothing. These photographs
denmonstrate that both itens could
have been worn by Lanbert when she

mur dered Laurie Show. In fact,
t hey establish that the sweat pants
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woul d have | ooked ridiculous if
worn by six (6) foot one (1) inch
tall Yunkin.

Respondents' Answer at 34.

Exhibit 27 to respondents’ answer becane sweat pants
that were identified as P-725 at the hearing before us. |ndeed,
Li eut enant Renee Schul er swore out an affidavit on February 11,
1997 that these are "the black sweat pants recovered in
connection with the investigation of the death of Laurie Show. "
Affidavit of Renee Schuler at § 3 (attached to Respondents'
Answer at Exh. 27). She further swore that these sweat pants
"were obtained fromthe evidence | ocker at East Lanpeter Police
Departnment." Schuler Aff. at 1 5. M. Lanbert's textile and
clothing expert, M. Hyman, * testified that P-725 was "boys"
sweat pants, and respondents at the hearing before us never
contested this expert's conclusion. This is unsurprising since
t he expert's conclusion confornms with what the respondents had
pled in their answer, but not what they "proved" at trial.

The Commonweal th sinply cannot have it both ways.

Al though it in 1992 persuaded Judge Stengel that Ms. Lanbert's

deni al of wearing nen's oversized sweat pants was "l udicrous", in

19. The parties stipulated to Julius Hyman's expertise in
textiles and clothing during the hearing on April 3, 1997. As
part of his testinony, M. Hyman neticul ously conpared P-725,

t he supposed sweat pants fromthe Lanbert trial, wth P-716, a
sanple of nmen's extra |arge sweat pants. Measuring the two in
open court, it is now undisputed that P-725 is only 27 inches to
the crotch, whereas P-716 was 35 inches; P-725 had a 24-1/2 inch
wai st while P-716 had a 30-1/2 inch waist. M. Hynman al so
testified that the distance fromthe crotch to the waist in P-725
was 10 inches, while in P-716 it was 15 inches.
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its pleading before us, inits affidavit of Renee Schuler, and in
the testinony of the First Assistant District Attorney before us
on April 15, 1997, the Commonweal th in 1997 says that the sweat
pants "woul d have | ooked ridiculous if worn by six (6) foot one
(1) inch tall Yunkin." Respondents' Answer at 34. The only
pl ausi bl e conclusion fromthis startling about-face is that the
Commonweal th itself has now conceded that Ms. Lanbert was not
wearing Yunkin's sweat pants on the norning of the nurder.

This current position has at |east the virtue of
conform ng with how t he Conmonweal th on record described the
cl ot hing evidence as recovered on Decenber 21, 1991. For
exanpl e, Detective Ronald Savage's report of Decenber 21, 1991
(P-80) referred to Ms. Lanbert as wearing "a pair of |adies sweat
pants."” The evidence log of itens recovered from M. Lanbert (P-
158), prepared by Lieutenant Schuler, refers to "a pair of |adies
dress bl ack sweat pants (appear small size)." And indeed the
begi nning of Ms. Lanbert's purported "statenent"” (P-497A) records
that she wore "a Bart Sinpson T-shirt, stretch pants, and these
whi te shoes and socks.” By the end of this purported
"statement", the Commonweal th, doubtless in sone intervening tine
havi ng recovered nen's | arge sweat pants with bl ood on them
changed this very statenent to put in Lisa Lanbert's nouth that
"I had different shoes (sneakers), socks, a red flannel shirt &
white socks on & bl ack sweat pants.”
There is now no | onger any doubt on this subject. Lisa

Lanbert on Decenber 20, 1991 was wearing | adies stretch sweat
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pants, not Yunkin's nmen's extra large, and there is therefore no
physi cal evidence of her ever touching any bl oody part of Laurie
Show. Far from being "ludicrous” or "ridiculous", M. Lanbert's
testinony on this point is entirely consistent wwth the size of
the garnents we saw at the hearing. By contrast, the
Conmmonweal t h knowi ngly used Yunkin's perjured evidence as well as
the fabricated "statenent” of Ms. Lanbert (see infra
Prosecutorial M sconduct Item# 4).

4. The Chief Aninus Evidence Agai nst
Ms. Lanbert WAs A Fabrication

By far the nost dammi ng evi dence agai nst Ms. Lanbert at
trial regarding her aninus agai nst Laurie Show was the testinony
of Laura Thomas that she heard Ms. Lanbert in June or July of
1991 say she intended to "slit the throat" of Laurie Show.  See
P-375 (Statenent of Laura Thomas). It is now clear that this
evi dence was a fabrication of Detective Savage.

No | ess than three of Savage's col | eagues had
interviewed Laura Thonmas, one as early as the day of the nurder,
and none of their reports nmentions this highly inflanmmtory
statenent. See P-65 (reports of Oficer Flory of Decenber 20,
1991 interview), and P-367 (Savage's report of the investigation,
which at p. 35 contains Oficer Bowman's interview of January 2,
1992 and Renee Schuler's of January 5, 1992). It is sinply
i nconcei vabl e that three reports, independent in time and pl ace,
woul d have omtted such an inflamatory statenent if it was

real ly nmade.
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The first tinme the [ocution appears is in an undated
"statenent” of Laura Thonmas. See P-367. This typed page and a
half is signed by Laura Thomas and Detective Savage. 1In his
testinony before us, Savage coul d explain none of the
ci rcunstances of his taking the "statenent”, even as to who typed
or took it. He also expressed puzzl enent about how his three
col | eagues omtted such an incendiary remark.

During the tinme the three non-inflammatory statenents
were taken, Savage initialled a report (P-299, dated February 26,
1992, which Oficer Reed prepared) that Laura Thomas had
commtted the crine of false report when she reported an
el aborately fabricated story of an assault and ki dnappi ng.

Thomas admitted to the East Lanpeter Police that she made up this
story, and conceded that she even used an onion to create tears
and sl apped her face to create redness. See N.T. at 2205-13
(April 14, 1997). The charge of false report, a m sdeneanor
carrying a penalty of inprisonnent up to one year, see 18 Pa.
Con. Stat. 88 4906 (offense) and 1104(3) (penalty), was di sposed
of as disorderly conduct on March 9, 1992, and Laura Thomas paid
a fine of $50.00 and costs of $65.00. See P-299.

At the hearing on April 16, Savage deni ed any know edge
of this false report matter, even though his initials appear n
the East Lanpeter Police Departnent report of it. He by his
testinony asked us to believe that this report could have neant
nothing to himat the tine, even though three of his officers had

already interviewed her in the Lanbert case which was, he
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admtted, by far the highest profile nurder case his Departnent
had ever participated in.

Only two concl usions are possible on this record.
First, the "slit her throat" |ocution was Savage's fabrication.
Second, Savage got it from Thomas as the quid for the quo of
treating her crime of false report |like a parking ticket.

In view of this sordid history, it should cone as no
surprise that the Comonweal th never turned over the record of
Laura Thomas's false report crine to Lisa Lanbert's defense, in

derogation of its Brady-Gglio duties (see infra for |ega

| andscape) .

5. Al Known Evidence Now Corroborates M. Lanbert's Account

In the fourteen days of testinony before us, it was
striking that to the extent docunentary or physical evidence
could be marshalled, it invariably confirmed Lisa Lanbert's
account of the case and negated the account Messrs. Kenneff and
Savage put before Judge Stengel.

For exanple, Lisa Lanbert denied ever having threatened
to "slit the throat" of Laurie Show. W now know Laura Thomas
never said this and that Savage made it up. See supra Actua
| nnocence Item# 4.

For exanple, Lisa Lanbert denied that she ever altered
the "29" Questions. M. Kenneff elicited Lawence Yunkin's

testinony to the contrary, which we now know beyond any doubt was

perjury.
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For exanple, Lisa Lanbert testified that she had
nothing to do with putting a rope around Laurie Show s neck or
any other part of her body. A bl oodhound on Decenber 23, 1991
found the rope after being presented with Tabitha Buck's scent.
See infra Prosecutorial M sconduct Item# 25.

For exanple, Lisa Lanbert testified that there was
bl ood in the hallway and on the tile floors outside Laurie Show s
bedroom and M. Kenneff ridiculed her for it. See Lanbert Tri al
N.T. at 1283 ("Wiere are the blood spatters on the wall, on the
ceiling, where are the blood spatters on the floor fromthe
severely wounded Laurie being dragged up that hallway? Were is
the bl ood?"). The three nedical personnel who testified before
us confirmed Ms. Lanbert's testinony about the stains and
splatters of blood, see, e.g., N T. at 169-171 (March 31, 1997)
(Kat hl een Harrison), as did Robin Waver's police reports.
Phot ogr aphs taken by Hazel Show s insurer on Decenber 23, 1991
confirmevery aspect of this testinony. Interestingly, the
Commonweal t h never produced phot ographs of these areas to the
defense. Since M. Hale, Ms. Lanbert's expert on crine scene
phot ogr aphy, credibly testified that such phot ographs woul d
routinely be taken at a nurder site like this -- and the
respondents' expert on inpression conparisons, Dennis E. Loose,
said precisely the sane, N T. at 3043-44 (April 18, 1997) -- we
concl ude that Detective Savage and Lieutenant Schul er, the East

Lanpeter Police Departnent evidence custodi ans on the case from
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1992 to the present, made sure the Pennsylvania State Police
photos were duly "lost".

And per haps the nost powerful evidence of Lisa
Lanbert's punctilious honesty is on a point where her testinony
was admttedly confused. Both she and Roy Shirk testified before
us that Ms. Lanbert had no idea where her flight fromthe Show
condom ni um t ook her before Yunkin picked her and Buck up. This
confusion is why she accepted the notion that the pick-up place
was a quarter mle away fromthe condom nium near a wooded area
as Yunkin testified.

But we know now from Hazel Show and Kat hl een Bayan t hat
Ms. Lanbert was in the car when it was on Black Cak Drive, very
close to the Show condom nium |If Lisa Lanbert "cooked" her
story, as M. Kenneff successfully convinced Judge Stengel, she
surely woul d have had no confusion or error on this point,
particularly since she testified -- five years before Hazel Show
confirmed it -- that Yunkin was shocked to see Hazel Show drive
by in the other direction. Both Hazel Show on April 16, 1997 and
Li sa Lanbert at her trial in 1992 testified to Yunkin pushing M.
Lanbert's head down when he saw the victinms nother.

Thus, the one aspect of Ms. Lanbert's testinony that
was not perfect is now seen as evidence that the rest of her

account was truthful in every respect.

6. Yunkin's Exploitation of Ms. Lanbert's Vulnerability

33



Regarding the testinony of Dr. Ann Wl bert Burgess
concerning Ms. Lanbert's being a paradigmatic battered wonan at
t he hands of Yunkin, see N.T. at 666-919 (April 4, 1997), this
testinony was dramatic and ultimately persuasive as to the
di agnosi s of what drove Ms. Lanbert while she was under Yunkin's

0

dark spell.? Suffice it to say that the record on these points
bears a chilling resenbl ance to the pages of Krafft-Ebing? and

Réage's Story of O ?# Wi | e reasonabl e people may differ as to

the "real"™ meaning of various expressions in the peculiar

j ai |l house correspondence between Yunkin and Ms. Lanbert, we find

20. The Commonweal th has fromthe beginning clainmed that Lisa
Lanbert was an inherently bad person, and Ms. Lanbert at the
heari ng adduced nuch evi dence that she was i ndeed a good one.
Neither view is probative of any issue we resolve here. As the
Suprenme Court held in Schlup,

Actual innocence, of course, does not require
innocence in the broad sense of having led an
entirely blaneless life.

115 S. &. at 868 n. 47.

To extend this point with an echo fromolder authority, it
is clear fromthe other evidence in this matter that the
Commonweal th is in no position here to cast any stones.

21. Dr. Richard von Krafft-Ebing, Psychopathia Sexualis 87-93
(sadism) and 127-43 (masochisnm) (Dr. Harry E. Wedeck trans., G P.
Put nami s Sons 1st ed. 1965). Ms. Lanbert's pornographi c poem
witten to Yunkin at his request when both were in prison
awaiting trial (see P-457, at p. 3, "Can you wite another
poen?"), would serve Krafft-Ebing as a worthy case study of
masochi stic sex. See P-422, at p. 7.

22. Lisa Lanbert's preference for the electric chair over the

possibility of Yunkin's seeing her with undyed hair rem nds one
of Os suicide only upon Sir Stephen's consent. Pauline Réage,
Story of O 203 (John Paul Hand trans., Blue Mbon Books 1st ed.

1993).
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by clear and convincing evidence that they confirmthat Yunkin
expl oited his dom nant position over Lisa Lanbert to mani pul ate
her, during a period of maxinmal vulnerability for her, into
covering up for himuntil about the tinme of the birth of her
daughter in prison on March 19, 1992.

Powerful as this record is, it goes as nuch to M.
Lanbert's conpetence to assist in her own defense as it does to
expl ai ning why for so I ong she covered for the manipul ati ve and
odi ous Yunkin. Wthout mnimzing the usefulness of this record
on these points, we found the physical, docunentary and
scientific evidence, as well as the many instances of
prosecutorial -directed suppressed evidence, to provide a firner
foundation for the other grave concl usions we have reached

here.

Prosecut ori al M sconduct ?*

23. Regarding petitioner's evidence regarding Laurie Show
witing in her own blood the initials "BY" for Butch Yunkin and
"T" and "B" for "Tabitha" and "Butch", while we credit the
testinony of their crinme scene expert, M. John C Balshy, on
this point (see his testinony at NN T. at 2114-66 (April 14,
1997)), we cannot hold that Ms. Lanbert has proved this aspect of
her actual innocence claimby clear and convi ncing evi dence.
Wil e the enlarged transparencies of blood stains will certainly
bear the interpretation that they are incul patating of Buck and
Yunkin -- and, by extension, excul patory of Ms. Lanbert -- there
was enough anbiguity in the i mages to preclude our AEDPA- assuned
proof burden.

24. It is inportant to stress at the outset that the

respondents' counsel at the hearing bear no responsibility for

t he conduct catal ogued in this section. To the contrary,

Lancaster County District Attorney Joseph C. Madenspacher has

acted t hroughout these proceedings wth professional skill,
(continued...)

35



Bef ore t he conmencenent of the hearing, Ms. Lanbert's
counsel filed a list of allegations of prosecutorial m sconduct.
That list, including subparts, cited ninety-five instances of
prosecutorial msconduct. W have found at |east twenty-five of
t hose al l egations to have been proved at |east by clear and
convi ncing evidence, and, in their totality, we entertain no
doubt at all that the trial was corrupted fromstart to finish by
whol esal e prosecutorial m sconduct.

Since the Suprene Court deci ded Money v. Hol ohan, 294

U S 103 (1935), it has been firmy established that the
prosecution's knowi ng use of perjured testinony, or of fabricated
evidence, as well as its failure to take renmedi al neasures to
mtigate the damagi ng effects of such testinony and evi dence,

viol ate the Fourteenth Anendnent's Due Process Cl ause. See,

e.g., Mller v. Pate, 386 U S. 1, 7 (1967) (habeas relief granted

where prosecution m srepresented a pair of "bloody" shorts that

were actually covered with paint); Pyle v. Kansas, 317 U S. 213,

216 (1942) (habeas corpus granted where conviction was obtai ned
on perjured testinony and on suppressed favorabl e evidence);

Alcorta v. Texas, 355 U S. 28, 31-32 (1957) (habeas relief

granted where the prosecution knowingly allowed its witness to

24. (...continued)

punctilious regard for the Rules of Professional Conduct, and
unfailing civility. W put aside his futile actions the norning
of April 17 as a result of force mgjeure.

36



testify falsely regarding his romantic relationship with the
victin.

W will consider the petitioner's allegations of
prosecutorial m sconduct that we have concl uded she has proved by
cl ear and convi ncing evidence, in nmuch the sane order as |isted
in her March 31, 1997 pre-hearing subm ssion, with the inportant

exception of the itemwe consider first.

THE COMVONWEALTH S USE OF PERJURED TESTI MONY

1. Yunkin Did Not Drive on Black OGak Drive That Mbrning

Thr oughout Lisa Lanbert's trial, the Commonweal th was
at pains to keep Yunkin as far away fromthe Show condom ni um on
Bl ack Cak Drive as possible. This may explain why the
Commonweal t h never disclosed to M. Shirk that, at |east by July
5, 1992, it had identified a witness, Kathleen Bayan, who in fact
saw Yunkin and his two conpani ons driving away fromthe Show
condom ni um on Bl ack Qak Drive.

At the hearing before us, Kathleen Bayan testified that
on Decenber 20, 1991 she lived at 43 Black OCak Drive, near the
Show condom nium As she was |eaving that norning at 7:10 a.m -
- she was quite sure of her tinme, because she was running |late --
she at an intersection saw a car driving toward her, a brown one,
with three people init. The driver was "a guy", who was
notioning the other two in the car to "get down" by pushing them
on the head with his hand. According to Ms. Bayan, the man had

long curly hair. She believed the two passengers were fenal e,
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al though she was not sure on this point. She testified that the
car "was going fast." N T. at 924 (April 4, 1997).

In her testinony, Ms. Bayan | ooked at phot ographs,
petitioner's exhibits 728-35, and identified the autonobile shown
in each as the car she saw. Lisa Lanbert |later confirnmed that
this was, indeed, Yunkin's car on that day, and the Commobnweal t h
does not dispute the issue of ownership of this car.

M's. Bayan also correctly identified one letter and one
nunber of the license plate Savage and Bowran | ater found in the
back of Yunkin's car, and which Bowran had noted down the day
before the car was searched.

Ms. Bayan testified that she had a clear and vivid
recoll ection of these unusual events (though she admtted sone
vagueness about the |icense plates), and we entirely credit her
testinony in this respect. O gravest concern to this case,
however, was her testinony that East Lanpeter Police Detective
Savage on July 5, 1992 interviewed her, and asked her to wite
down what she saw. Petitioner's Exhibit 8 Ms. Bayan's letter
to Detective Savage dated July 7, 1992, is this letter.

Det ective Savage, unquestionably seeking to mnimze Ms. Bayan's
report, told her to wite that she was "al nost positive" of the
events described above, but Ms. Bayan insisted on adding that
she was "99.5% positive. Later, on July 22, Savage secured a
second letter, asking Ms. Bayan to assune that "M chelle
Lanbert"” had testified that it was not 7:10 a.m when she cane

out of the condom nium Savage's evident purpose was to try to
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persuade Ms. Bayan to say that the car she saw on Bl ack QGak
Drive could not have been Yunkin's.

According to Savage's own deposition testinony, he
reported this witness's descriptions to First Assistant District
Attorney Kenneff, but said that Ms. Bayan "has an enoti onal
probl enf and had nmade up the story "after reading about it in the

newspapers. " ?

This latter part was fal se since the trial had
not begun on July 5, 1992, and therefore nothing could have been
printed about testinony in any newspaper.

M. Kenneff therefore knew at the tine of the Lanbert
trial that evidence favorable to Ms. Lanbert existed, and that

this evidence corroborated her account that Yunkin was in the

25. Savage testified in his deposition, at page 53, beginning at
[ine 4:

Question: "What did you tell M. Kenneff
about Ms. Bayan?"

* * *
Answer: "I felt that she was -- she had sone
sort of an enotional problem a serious
enotional problem | felt that she was way

| ess than credible, and I'mtal king as an
i nvesti gator now. "

Quoted at N.T. at 937-38 (April 4, 1997).

Ms. Lanbert's counsel asked Ms. Bayan at the hearing
bef ore us whether "Do you have an enotional problen?" And the
W tness answered, "No."™ N T. at 938. In her testinony before
us, Ms. Bayan was the picture of enotional normality and
conpl etely credible.
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condom nium and drove away fromit with the two wonen in his car.
Hi s use of Yunkin's testinony on this point, as well as his

failure to disclose it to the defense (see infra Brady violations

# 19-20), unconscionably violated Lisa Lanbert's due process
rights.

But this aspect of prosecutorial msconduct reached
dramati c and deci sive proportions before our very eyes and ears
beginning at 1:40 p.m on April 16. Before quoting Hazel Show s
testinmony in full, we should record that it would be hard to
concei ve of a context that could be nore confirmatory of a
witness's credibility. W are sure that what Hazel Show
di scovered on her return hone the norning of Decenber 20, 1991
was the worst nonment of her life. Ms. Showto this day
sincerely believes that "Mchelle did it." Laurie Show s nother
sat in our courtroomfor nuch, though not, as will be seen, al
of the testinony in this proceeding. She has every reason to
want Lisa Lanbert's petition denied. And so when on April 16 she
becane aware of what she knew for a certainty was excul patory
evi dence for Lisa Lanbert, Hazel Show had every reason to hold
her tongue. Hazel Show s conscience would not tolerate such
silence, and so, visibly shattered as she spoke, she testified:

MR. MADENSPACHER: Two calls from ny

of fice on the nessage nmachi ne, you know cal

ASAP, call ASAP. And | talked to Ms. Show,

who is, you know, better now than she was

then, but she's very enotional

| think at this particular point, maybe

it's best the Court just hears from Ms.
Show.
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THE COURT: WII| she be making
representations of fact?

MR. MADENSPACHER: | woul d have to say
that is correct, your Honor.

THE COURT: Fi ne.

M's. Show, would you kindly raise your
ri ght hand.

Do you swear to tell the truth, the
whol e truth and nothing but the truth, so
hel p you God?

MRS SHOW Yes, | do.

THE COURT: O K  Ms. Show, what woul d
you like to say to the Court?

MRS. SHOWN Well, when | was sitting in
the Courtroomtoday and listening to the
testinony, | realized that | had seen
Lawence's car with three passengers drive
out of our condom ni um conpl ex, and a | ong
time ago, | don't renenber when, Detective
Savage cane to ny house and we were going
over sone things, and he was telling ne about
one of ny neighbors seeing Lawence's car
| eave the conplex, and it jogged a nenory,
and | said: A brownish-colored car, and he
said: Well, it doesn't . . . (Pause).

That | wasn't to dwell on that, because
we had so many w tnesses that had testified
t hat Lawrence woul d have been on Qak Vi ew
Road, and we didn't tal k anynore about it,
and | never, never jogged nmy nenory to go
further.

As | was sitting in there today, then it
came back that | was going in -- we have an
entrance going in and one com ng out, and I
was going in and about three-quarters of the
way in, a car was comng out, and | | ooked at
Lawr ence, there was recognition on his face,
and he pushed soneone with blond hair down,
and there was a dark-haired person in the
back seat.
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| ' ve never heard any of -- | didn't even
know Kat hy Bayman. | knew Elliott's nother

MR. MADENSPACHER: Elliott is Ms.
Bayan' s son.

MRS. SHOW And Savage told ne that the
| ady was ki nd of disturbed anyhow, and
probably woul dn't be a reliable witness, so
we were better to go with Gak Vi ew Road,
because everyone had themrunning in that
direction, and | had had -- | had never net
Kat hy Bayman, but as Elliott's nother, |
remenber that she called the police and
conpl ai ned about Laurie picking on Elliott in
the first weeks of school, and | agreed that

she had a problem | never thought anynore
about it until | was sitting in there and it
all -- 1t all just came back.

MR, MADENSPACHER: M's. Show, were you
here the day that Ms. Bayan testified?

MRS. SHOWN no. It ran |l ate and John
and | left so that we could catch the train
and we wouldn't have to take a | ater one.

And even yesterday, it didn't click when
they were tal king about the license plate or
anything until today.

MR. MADENSPACHER: May | get the aeri al
phot ogr aph, your Honor ?

THE COURT: Yes.
MR, MADENSPACHER: | brought that back.
THE COURT: | think |I know enough that |
can picture exactly where the witness is
referring to.
Ilt's OK Mss Lanbert. It's O K
(Long Pause.)

MR. MADENSPACHER: Thi s has not been
shown to her yet.

THE COURT: O K. This is Petitioner's
Exhi bit what ?
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THE LAW CLERK (M. Turiello): 736.

THE COURT: OK. I'll get out of your
way, ny friend. Here. Put it where | was
sitting so Ms. Show can see it.

MR. MADENSPACHER: Well, | think we
ought to . . . this is the norning that you
were com ng back from school, is that right?

MRS. SHOW  Yes.
BY MR MADENSPACHER:

] So, were you com ng up Cak View
this way or this way?

A Were's 340? The ot her way
(poi nting).

Q Com ng down?
A That way (indicating).

Q Yes.

A And | would have turned right.

And sonmewhere near the edge of the
tree line.

Q Ri ght in here (pointing)?

A Yeah. | would think that was where
it was.

Q O K. Now --

THE COURT: So the car was clearly
com ng out fromthe condom ni um conpl ex?

THE WTNESS: It was -- | don't renenber
if it had come fromthe right or the left.

THE COURT: Right.

THE W TNESS: But it was on the street
t her e.

EXAM NATI ON BY THE COURT
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BY JUDGE DALZELL

Q But we're agreed that this is a
circle, right?

A Yes.

Q So the car had to be com ng from

t he condom ni um conpl ex headi ng out this way
(pointing). Correct?

A. Yes.

THE COURT: Any ot her questions, M.
Madenspacher ?

MR, MADENSPACHER:  No.

This is where you saw the car at that
poi nt ?

THE W TNESS: | would think that it was
about that, yeah.

THE COURT: And the record should
reflect that Ms. Bayan saw the car here
(pointing) first, and then shortly
thereafter, Mss Lanbert testified that
Law ence said sonething like, "Ch, fuck, I
j ust saw Hazel . "

So, this testinony is totally consistent
Wi th what M ss Lanbert has said since 1992.

N.T. at 2696-2701 (April 16, 1997). °°

As noted, this evidence alone sufficed for the
respondents to agree that "sone relief" was "justified," N T. at
2701, and indeed "warranted.” N T. at 2703. At this point, we

addressed the District Attorney of Lancaster County and asked:

26. Regarding Yunkin's "look of recognition on his face" when he
saw her, Ms. Show two days later testified, "he | ooked directly
at me and the expression on his face was that of a child caught
in the cookie jar." N T. at 3139 (April 18, 1997).
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So, are we agreed that the Petitioner
will tonight be released into the custody of
Ms. Rainville?

MR. MADENSPACHER: | don't see how I can
object to that, your Honor.

N. T. at 2704.

Al t hough respondents' counsel tried on April 17 to
retract his thrice-considered concessions on the afternoon of
April 16,% they are bound by them These concessions al one
renove fromthe table the issue of Lisa Lanbert's entitlenent to
sone relief on her wit.

W nmust note here that on April 17, at the end of his
testinony, we asked former Detective Savage if in 1992 Hazel Show
tol d hi mabout seeing Yunkin and his conpani ons drive by her. He
cooly and firmy said, "Ms. Show never told ne she saw Yunkin's
car.” N T. at 2950. (April 17, 1997). 1In this testinony
conflict between Savage and Ms. Show, there is no contest.

Hazel Show told the truth. The District Justice did not.

2-3. The "29" Questions Wre Not Altered, The Commobnweal t h
Knew It, and Never Took Renedi al Measures

As discussed in the second section regarding Lisa
Lanbert's actual innocence, Yunkin's responses to the "29"
Questions | eave no doubt that Yunkin, and not Lisa Lanbert, was

in the condom niumw th Tabitha Buck and shared in the killing of

27. The Court of Appeals on the afternoon of April 17 denied
respondents' petition for (a) "stay or vacation of the order
rel easing Lisa Lanbert"” and (b) wit of mandanus. In re:

Conmonweal th of Pennsyl vania, No. 97-1280 (3d Cr. April 17,
1997) .
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Laurie Show. As also noted in that section, Yunkin at trial
clained that the questions had been altered, thereby changing the
meani ng of his answers. See Lanbert Trial N T. at 279.
As denonstrated, Yunkin's testinony was perjured.

Experts for both the Commonwealth and Ms. Lanbert |ong ago
affirmed that there was no alteration, and the Commonweal t h,
after Ms. Lambert's was convicted, admtted on the record at
Yunkin's second guilty plea hearing that he had commtted perjury
at Ms. Lambert's trial. See Cctober 10, 1992 Tr. of Yunkin's
Quilty Plea proceedings before President Judge Eckman. ?® It is
undi sputed that Yunkin originally entered into a plea agreenent,
dated February 7, 1992, with the Commonweal th for the offense of
hi nderi ng apprehensi on. Because of Yunkin's later perjury, this
ori gi nal agreenment was revoked, and the parties entered into a
second pl ea agreenent, and the Commonweal th formally anmended the
i nformati on agai nst Yunkin pursuant to Pa. R Cim P. 229, to
charge himw th the crinme of nurder in the third degree. At this
Cct ober 10, 1992 proceedi ng before President Judge Eckman, M.
Kenneff freely admtted that

Experts have revi ewed that

guestionnaire [the "29" Questions]

and have reviewed the testinony of

M. Yunkin given at the Lanbert

trial. They advised us that his

testinony at the trial regarding

t hat questionnaire was fal se, and
therefore it is our opinion that he

28. These excerpts were attached as Exhibit 11 to the Appendi x
to the First Arended Petition, and are quoted supra in the text
in Actual Innocence Item# 2.
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testified falsely to a materia
fact in one of the proceedings. It
is on that basis that we feel we
are entitled to withdraw fromthe
original plea agreenent.

Yunkin N. T. at 8.

Under these circunstances, the Commonweal th had an
unanbi guous ethical obligation to take renmedial action with the
court that tried and convicted Lisa Lanbert concerning Yunkin's
patent perjury. Pennsylvania Rule of Professional Conduct
3.3(a)(4) provides that: "A lawer shall not know ngly .
of fer evidence that the | awer knows to be false. |If a |awer
has offered material evidence and cones to know of its falsity,
the | awyer shall take reasonabl e renedi al neasures.”

Far fromconmplying with Rule 3.3(a)(4), M. Kenneff
encour aged Judge Stengel to accept Yunkin's perjured testinony.
At the close of the trial, Ms. Lanbert's defense counsel, M.
Shirk, noved for a mstrial based on Yunkin's obvious perjury
regarding the authenticity of the "29" Questions. The
Conmmonweal th, rather than admtting this perjury and taking the
necessary renedi al action, instead argued to Judge Stengel that:
"I think he's just as any other witness. You can believe sone of
it, all of it, or none." See Lambert Trial N T. at 1231-32. M.
Kenneff thus advi sed Judge Stengel that he was free to believe
testinony that M. Kenneff hinself knew was perjured and, as a

result of which, caused himto revoke Yunkin's earlier plea

bar gai n.
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Judge Stengel took the bait M. Kenneff offered him
The trial judge stated on the record that he woul d wei gh the
expert testinony regarding the authenticity of the docunent,
which the Court believed it was "not bound to [accept] nerely
because he's an expert," Lanbert Trial N T. at 1232. The Court
al so stated, with regard to Yunkin's testinony regarding the
alterations, "he [Yunkin] stood by [it]. . . ." 1d. at 1233.

It is illumnating to contrast M. Kenneff's behavi or
in the Lanbert trial with what he said to the Court that tried
Tabi t ha Buck. During that trial, which took place in late
Sept enber of 1992, M. Kenneff attenpted to use the "29"
Questions as a sword to denonstrate Tabitha Buck's guilt. Wen
Buck's counsel objected, M. Kenneff msrepresented to Buck's
trial court at sidebar, and outside the presence of the jury,
that "We' ve never nmade any bones about the fact that we feel he's
decei ving us about this docunent.” Buck N T. at 397.

There is no anbiguity on this record that M. Kenneff
knew that Yunkin commtted perjury on a material issue, regarding
a document that established Lisa Lanbert's innocence. |Instead of
i nform ng Judge Stengel that the Court could not accept Yunkin's
testinony on that crucial docunent, M. Kenneff instead advised
Judge Stengel that he was free to accept all of Yunkin's
testinony, while conceding in other courts that Yunkin had |ied.
Wrse, after obtaining this conviction of an innocent defendant

based on the perjured testinony of one of the real nurderers, the
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Commonweal th t hrough First Assistant District Attorney Kenneff
cooly proceeded to seek the death penalty agai nst her
Not ably, the Commobnweal th has never in any proceedi ng

until April 16, 1997 conceded that Yunkin conmtted perjury on
the "29" Questions that confirmLisa Lanbert's innocence. To the
contrary, in derogation of Fed. R Cv. P. 11, as well as of any
fidelity to the truth, M. Kenneff, the author of respondents’
answer to the first anmended petition, proffered to this Court
what he knew to be a false filing. At pages 41 through 42 of the
respondents' answer, and at Exhibit 29 thereof, M. Kenneff
proffered the statenment of Susan Irwn. Irwin had retrieved the
"29" Questions docunent out of the binding of the law library
book, and returned it to Ms. Lanbert. At page 42 of the
respondents' answer, M. Kenneff wote:

Prior to returning it lrwin

exam ned portions of the questions

and answers and noted that the

guestions were witten in pen and

pencil alternately this [ sic]

corroborates Yunkin's testinony at

Lanbert's trial. The pencil was

witten so lightly that Irwi n had

to scrutinize the penciled-in

witing to be able to read what was

sai d.
As noted, the question of whether there was any "pencil" was
definitively resolved before the end of the Lanbert trial.
Apparently assuming we would fail to notice this reality, M.
Kenneff went on to wite on the sane page of respondents' answer:

Irwn stated this paper is not as
the original appeared it was
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changed, if it indeed it is the
original, it was changed.’

Id. Thus, M. Kenneff continued in this Court to proffer the
notion that Yunkin was right that the docunent was "changed" when
the First Assistant District Attorney at all tinmes knew perfectly
well that is totally fal se

Thi s arrogant persistence in the knowi ng use of what
was | ong ago a wholly discredited position denonstrates
prosecutorial m sconduct at its worst, and m sconduct that
pal pably offended the Due Process Cl ause and aided in the
conviction of an actually innocent defendant.

| ndeed, the degree of M. Kenneff's bravado and
incorrigibility on the issue of his renmedial duties under Rul e of
Pr of essi onal Conduct 3.3(a)(4) was dramatically illustrated when
on redirect exam nation before us the norning of April 16, 1997,
he was asked whet her he woul d take such renedial action then and
there regarding the Sharon Irwin report of "pencil". Under oath,
saying that he still believes "that there is sone type of
tanpering” with the "29" Questions, N T. at 2626 (April 16,
1997), M. Kenneff would not make the retraction. See N.T. at
2627. Mercifully, the District Attorney of Lancaster County, M.
Madenspacher, did at |ast take such action -- "MR MADENSPACHER
Yes, Your Honor, we retract it", N.T. at 2628 -- and thereby
repudi ated the Irwin report, the representations M. Kenneff
wrote on page 41 and 42 of the answer, and his First Assistant's

testi nony before us.
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4. Testinmony Regardi ng Lanbert's Attire

W have al ready, in Actual Innocence |Item #3, supra,
canvassed at length the record regarding Ms. Lanbert's attire on
the norning of the murder. That description will also serve as
concl usi ve evidence of the Commonweal th's knowi ng use of false
evi dence on a crucial point.

It is inportant to stress that many in the
Commonweal t h' s prosecution team had to have known fromtheir own
cont emrpor aneous records that Lisa Lanbert was not wearing what,
for her, would have been cl own-sized garnents during the course
of what the Conmonweal th depicted as a call ous nurder plot. Not
content with this known use of false physical evidence, M.
Kenneff and his trial teamelicited from Yunkin pal pably fal se
testinony. Contenporaneous news footage denonstrates that Lisa
Lanbert was not showi ng her pregnancy at the time of her arrest.
Li eutenant Schul er, who saw Ms. Lanbert in an undressed state the
mor ni ng of Decenber 21, ?° testified to the sane effect. Since we

know t hat Lisa Lanbert gave birth to a full-term baby on March

29. Oficer Schuler's report of this physical inspection was
Petitioner's Exhibit 609, which noted only a "very faint and
small red mark | ocated bl ow her right inner el bow as the only
mark on her body. It is undisputed that this mark had nothing to
do with the events of Decenber 20, 1991. By contrast, Oficer
Schuler's report of a simlar physical view of Tabitha Buck, see
P- 608, denonstrates a multitude of scratches, though none are
noted on her face. Mg shots taken of Buck that norning,

however, unanbi guously depict such scratches, see P-546 and P-
776.
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19, 1992, she was six nonths' pregnant on Decenber 20, not

"seven" as Yunkin was allowed to testify.

5. Presenting Perjured Testinony Regarding the Pink Trash Bag

At the hearing on April 2, 1997, Lancaster County
District Attorney's Ofice Detective Ronald C. Barley testified
at length. He was deeply involved in the "investigation" of M.
Lanbert's case, and on Decenber 23, 1991, was part of a teamthat
went to the Susquehanna River bank to | ook for evidence.

Ms. Lanbert testified at her trial that Yunkin had put
hi s sneakers, and other itens, in a pink trash bag and that she
tried to toss the bag into the river for him but it did not go
far. At her trial, the Commonweal th made much of the fact that
no such trash bag was ever found at the river.

Detective Barley reiterated the trial |ine when he
testified before us. He was unaware of the fact that we saw the
unedited version of the twelve and a half mnute video that
"Snmokey" Roberts made of the river search. See N.T. at 345-79.
This was not the soundl ess, eight mnute edited version of the
tape provided to M. Shirk.3® On the tape, Detective Barley is
seen on the river's edge, standing over a pink bag. Notably,
when he is first seen on the tape, he |ooks directly at the

cameranman and waves himto stop filmng. There is then a break

30. Indeed, M. Roberts possessed the original of this tape, and
Lisa Lanbert's indefatigable trial teamin this matter were able
to determne that M. Roberts still retained it.
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in the continuity. The next tinme the pink bag is seen on the
original tape, it is enpty.

O ficer Reed of the East Lanpeter Police Departnent
testified before us on this sane subject on April 14. He also
testified in a deposition in this matter on March 13, 1997. On
bot h occasions, he testified that no pink bag was found. When he
saw and heard Snokey Roberts's tape, he affirned that it was his
voi ce on the soundtrack saying, "Wat do you got, a bag?" N T.
at 2227 (April 14, 1997). He then testified that he "forgot" the
di scovery of the pink bag, even though his report prepared two
days after the river search (P-295) also failed to nention this
i nportant fact.

It is evident fromthis tape that Barley conmtted
perjury at Lisa Lanbert's trial and Reed al nost certainly
committed perjury before us and at his deposition. Both were not
only present at the river search, but unquestionably saw t he pink
bag recorded on the videotape. *

6. Presenting Perjured Testinony fromthe Police

about Lanbert's Adm ssion that She WAas Weari ng
Yunki n's Bl ack Sweat Pants and Fl annel Shirt

31. Barley's apparent perjury continued, in our view, in his
testinony before us, as we will detail in Item 12 regarding the
edi ted audi otape of Yunkin's February 4, 1992 statenent. The
combi nati on of these instances of what seened to us to be
possible perjury led us to call that fact to the Cormonweal th's
attention, and we will shortly provide copies of the transcript
to the United States Attorney so that he may deci de whet her
Barl ey and Reed shoul d be prosecuted federally for their

untrut hful statenents before us.
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Chi ef County Detective Raynond E. Solt allegedly took
Ms. Lanbert's "statenent" over the course of several hours
between 2: 00 a.m and 8:00 a.m on Decenber 21, 1991. As noted
earlier regarding the testinony concerning attire, Chief
Detective Solt's "statement” from Ms. Lanbert was on its face
internally inconsistent. See P-497A. This statenment begins with
Ms. Lanbert adm tting she wore a Bart Sinpson T-shirt and
turquoi se stretchpants and ends with her wearing Yunkin's black
sweat pants and red flannel shirt. This inportant change in the
"statenent"” appears on a page witten entirely in Detective
Solt's hand. See P-497A at page 7.

In sonme of his fantastic testinony before us, Chief
Detective Solt clainmed that he did not follow up on the obvious
i nconsistency in the "statenent" because he was "just witing at
all down." Although he testified that he has received speci al
training in interrogation techniques and is, indeed, a specialist
at that task for the Lancaster County District Attorney's Ofice,
he still sought to have us believe that this inportant
i nconsi stency did not trouble himthe norning of Decenber 21
1991 -- and still doesn't.

Chi ef Detective Solt could also not explain why the
| ast two pages of the statenent were in his handwiting rather
than typed as the first six pages were. |ndeed, the | ast page
was phot ocopy paper, rather than the bond paper on which the
typewitten "statenent" had been taken down. The Chief County

Detective offered no sensi bl e explanation whatever as to (a) the
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change in paper, or (b) why the "statenent” went from being typed
to being in his own hand or (c) why the handwiting went from
bl ock letters to cursive.

We heard the expert testinony of WlliamJ. R es, a
"forensic docunent exam ner" who has participated in exam ning
docunents in over 5,000 cases for the Philadel phia and
surroundi ng counties District Attorney's Ofices, including the
Lancaster County District Attorney's Ofice. Hi s testinony on
April 2, 1997 confirnmed that the "statenent” was "unique" in the
peculiarities already noted. The testinony confirnmed our
conclusion that the "statenent” was a fabrication, and that Chief
Detective Solt knew it when he testified both in the Lanbert case

and before us. ®

32. There is aline in a witness's testinony between
exaggeration and perjury. Chief County Detective Solt's

testi nony under very close questioning by Ms. Lanbert's counsel
seens to us to have gone well beyond that |line, so we wll refer
his testinony to the United States Attorney for determ nation as
to the proper course of action.
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7. Altering the Crime Scene to Fabricate Photographs
Depicting the Tel ephone Wapped Around the Victinms Leg

Qddly, sone of the photographs used at the Lanbert
trial show a tel ephone cord w apped around Laurie Show s ri ght
leg. There is no question at all that these photographs are of
the crime scene as altered in order to substantiate the
Commonweal th's theory at trial that Ms. Show s | egs were tied up
and held down as Lisa Lanbert slit her throat.

Not a single witness who testified at the hearing, and
who was present imediately after Laurie Show s nurder, ever saw
a tel ephone cord w apped around her | eg. None of the nedical
personnel on the scene saw any cord around the leg. To the
contrary, Charles R May, a certified paranedic on the scene,
testified that he checked the decedent's feet and toenails and
saw that the latter were blue. See N.T. at 193 (March 31, 1997).
He did not recall seeing a tel ephone cord around those feet, N T.
at 194, nor did M. Zeyak (N. T. at 148) (March 31, 1997), nor did
Ms. Harrison (N.T. at 172) (March 31, 1997).

Even Robin Waver, the East Lanpeter police officer who
Det ective Savage put in charge of the scene, confirned the
absence of such a cord. Waver nmade no | ess than three sketches
of the crinme scene. Al of them show the tel ephone on the fl oor
some distance fromthe victims body.

No ot her conclusion is possible fromthis evidence than

t hat the photographs used at the Lanbert trial were fabrications.
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DESTROYI NG EVI DENCE FAVORABLE TO LAMBERT

It is well-settled that where | aw enforcenent
authorities fail to preserve evidence favorable to a defendant,
t he val ue of which being apparent at the tine of its destruction,
and where that defendant is unable to obtain conparabl e evidence
by other neans, relief on habeas corpus is warranted. See

California v. Tronbetta, 467 U S. 479, 488-89 (1984); United

States v. Agqurs, 427 U.S. 97, 109-10 (1976).

This rule is particularly applicable where the failure
to preserve, or destruction of, evidence is the result of bad
faith on the part of the officers. As will be seen, such bad
faith is in anple supply here.

8. Yunkin's Earring Back, Containing Skin
And Hair, Found on the VictimDuring The Autopsy

Even Detective Barley admtted in his testinony that
Yunkin wore an earring, and that a matching earring back was
found in Laurie Show s hair. And yet, after Ms. Show s autopsy,
this earring back "di sappeared”, and no one in Lancaster County
who was involved for the Coroner's Ofice or the prosecution team

can seemto renenber what happened to this highly-incul patory

33. Besides being the principal officer in charge of the

i nvestigation -- the equivalent of the case agent in federal
prosecutions, see N.T. at 2948-49 (April 17, 1997) -- Savage was
t he evi dence custodi an of the East Lanpeter Township Police
Department. See N. T. at 2932. Thereafter, Lieutenant Renee
Schul er became custodian, and in 1997 M. Kenneff put her in
charge of gathering the photographs and ot her docunents for this
case. See N T. at 2288-93 (April 14, 1997). Thus, the
culpability for the failure to preserve, or destruction of, the
cited evidence begins with these two | aw enforcenent officials.
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evi dence agai nst Yunkin -- evidence again corroborative of M.
Lanbert's account. The last reference to this critical evidence
is in Detective Savage's February 7, 1992 report (P-190) when he
states "Said earring will be kept in the ELTPD [ East Lanpeter
Townshi p Police Departnent] evidence roont of which Savage was
t he then custodi an.

There are, by now, many candi dates who woul d cheerfully
have done their perceived duty. Al we need hold here is that
all of these candi dates worked for sone | evel of |aw enforcenent

in Lancaster County.

9. The Pink Garbage Bag and its Contents

As noted regarding Item# 5 of prosecutorial
m sconduct, a vi deotape exists that shows beyond any doubt that a
pi nk garbage bag was found on the banks of the Susquehanna River
on Decenber 23, 1991. It is not contested that the Commonweal th
did not preserve this pink garbage bag or its contents
notw t hst andi ng thi s obvi ous existence, nost notably a white
hi gh-top sneaker that Barley denied finding when he testified at
the Lanbert trial, Lanbert N T. at 144, but admtted finding when
he testified before us. See N.T. at 969-70 (April 7, 1997).*
Thi s absence is particularly notable when coupled with

what seened to us to be perjured testinony fromthe wtnesses

34. Wth a straight face, Barley | ooked up to us fromthe

W t ness stand and said, "The reason being, | conpletely forgot
about that sneaker." N T. at 970 (April 7, 1997). W are not
inclined to suppose that Barley's is the only human nenory better
five years after an event than it is seven nonths after it.
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before us. For exanple, although Detective Reed was present for
the river search, he testified both in his March 17, 1997
deposition, and before us on April 14, that no pink plastic bag
was found at the river's edge. Wen confronted with the video
showi ng the pink bag at the search scene, Oficer Reed suddenly
recalled that he "forgot" this fact, and left it out of the
report he wote only two days after the search contained in
Petitioner's Exhibit 225. Reed was also able to identify
Detective Barley on the tape, and O ficer Yost (who now works for
the Lancaster City Police Departnent) | ooking at the pink bag on

the water's edge.

10. Solt's Notes OF His Interview Wth Lanbert

By nowit will come as no surprise that Chief County
Detective Solt did not preserve his "notes" of M. Lanbert's
fabricated "statenent.” Review of the next two itenms of physica
evidence may explain why Solt did not make the same "m stake" his
coll eagues did with the edited vi deotape and audi ot ape.

11. Four and a Half M nutes of
Vi deot ape of the Search of The Ri ver

As noted above at Prosecutorial M sconduct Item# 5,
approxi mately four and a half to five mnutes of Snokey Roberts's
vi deot ape of the search of the river was not nmade avail able to
M. Shirk. But for the efforts of Ms. Lanbert's present counsel,

no one woul d have ever known that the tape given to the defense
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was so nuch shorter than the original tape M. Roberts took on or
about Decenber 23, 1991.

Viewing the original tape inits entirety, and
conparing it to the edited tape, it is apparent why the tape was
altered. For exanple, the unanbi guous sight of Detective Barley
wavi ng away the caneraman has been edited out, as was the portion
of the tape imedi ately before show ng Barl ey's discovery of the
pi nk bag. No effort was nmade to reproduce the sound, doubtless
to conceal Reed' s shouted, "What do you got, a bag?"

In his testinony before us on April 14, Reed suggested
that M. Roberts editted the tape w thout any supervision from
| aw enforcenent authorities. Besides being a fantastic
proposition on its face, this testinony contradicts M. Roberts's
testinony that he did not edit the tape.

It now should conme as no surprise why this inconvenient
tape was so carefully edited. |Its obvious effect was to m sl ead
Roy Shirk and, by his testinony, the schene was whol |y successfu
until now.

Not abl y, respondents made no effort at any tinme during
the hearing to explain why this whol esal e editing occurred.

12. One Hundred and Fifty-Ei ght Seconds O The
Audi ot ape O Yunkin's February "Statenment”

In his testinony on April 2, Barley recounted the
taking of the "statenent"” from Law ence Yunkin, in the presence
of Detective Savage, on February 4, 1992. The actual audi otape

of Yunkin's "statement", see P-661, was heard during the hearing,
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and denonstrates beyond any doubt that Yunkin's "statenment" was
not the verbatimtranscript it purported on its face to be.

To the contrary, repeatedly during the tape one could
hear the tape recorder being turned on and off. Most bizarre of
all, mdway through the tape there were one hundred fifty-eight
seconds of echoic noise of soneone speaking, perhaps a fenal e,
but certainly not Yunkin. Wen the audi otape gets to the point
recorded on the alleged "transcript” where, in an earlier report,
Barl ey had noted that Yunkin said he had an earring |like the one
found in Laurie Show s hair, the audi otape manifestly stops for
an edit. Although the typewitten statenent of Yunkin shows,
only a few lines before, that Detective Barley was present, he

testified before us that at the precise nonent when Yunkin's

audi ot ape has an abrupt edit -- at the very point where Yunkin
al nrost certainly nentioned his earring -- Barley just
"di sappeared”. Indeed, in answer to our questions, he said that

he "appeared” and "di sappeared” at intervals, rather like a wll
"0 the wsp, during Yunkin's statenent.

Later in the tape, Barley was asked whet her he agreed
with petitioner's counsel that "there was |aughter” in the
background of the tape. Barley admtted that "I heard sone
| aughter, yes.”" NT. at 652-53 (April 2, 1997). One can only
conclude, wth Ms. Lanbert's counsel, that this "laughter" was
for the sinple reason that, despite all the stopping and starting
on the tape, Yunkin still could not get his heavily-coached story

straight.
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ALTERI NG EVI DENCE

13. Altering The Cri ne Scene

See supra Prosecutorial Msconduct Item# 7.

14. Deliberately Altering Lanbert's Witten "Statenent"”

See supra Prosecutorial Msconduct Item# 4 and Actua

| nnocence Item # 3.

15. Altering Yunkin's February 4 Statenent To Renobve
Qovious Lies; And Deleting Sane From Audi ot ape OF Stat enent

There is no point here in repeating what is detailed at
length in Prosecutorial Msconduct Item# 12, see supra. Putting
asi de the obvious doctoring of reality that the stop-and-start
audi otape, with its 158-second gap, docunents, even Barl ey
admtted on the witness stand that Yunkin had said he wore an
earring such as was found in Laurie Show s hair, N T. at 625
(April 2, 1997), and this is not on the audi otape or recorded in
t he statenent.

G ven the many edits in the tape, we have no doubt that
ot her deletions were no less material. On this record, the
burden shifts to the Coormonweal th to explain what was said during

t hose gaps. |Its counsel scarcely tried. ®

35. In his closing argunent, respondents' counsel suggested
t hese gaps were to enable Yunkin to go off-the-record to
conference with his |awer, who was present, and based his
suggestion on Savage's testinony to this effect. N T. at 2875
(April 17, 1997). Like so much of Savage's testinony, this, too,
is manifest fiction. |If all these gaps were indeed for such
conferences, surely at |east one would be preceded by at |east a
(continued...)
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W TNESS TAMPERI NG

16. Tanpering Wth M. Lanbert's Expert Wtness

It is undisputed that the Assistant District Attorney
in charge of the Lanbert case, John A Kenneff, Esq., talked with
the defense expert, Dr. Isidore Mhalakis, wthout the consent of
Ms. Lanbert's chief defense counsel, Roy Shirk, Esq. |ndeed, M.
Shirk explicitly refused to allow M. Kenneff to nmake this
contact, when M. Kenneff raised the subject wwth him

There is also no question (although there is sone
di spute about details) that M. Kenneff's contact with Dr.
M hal aki s was anyt hi ng but perfunctory. According to Dr.
M hal aki s's testimony, M. Kenneff was "displeased and
di sappoi nted" that he was testifying for the defense, N T. at
1826-27 (April 10, 1997), allegedly because M. Kenneff did not
want his cross-exam nation of Dr. M halakis to "jeopardize" Dr.
M hal akis's relationship with the Lancaster County District
Attorney's Ofice. See N T. at 1827. 1In this respect, M.
Kenneff exhi bited concern about "future cases" if Dr. M hal akis
testified at the Lanbert trial. See N T. at 1829.

After a good deal of evasion, Dr. Mhalakis finally

admtted that he did discuss "the autopsy” with M. Kenneff, and

35. (...continued)

word or two of request. Savage's story also fails to account for
a ni ne-second gap, silent except for an audi bl e cough,

i mredi ately before the bizarre hundred and fifty-ei ght second
portion begins.
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that "he [Kenneff] asked what | thought” about it. N T. at 1830.
He further admtted that M. Kenneff discussed Dr. M hal akis's
anticipated testinony with him and even went so far as to answer
cross-exam nation questions fromthe prosecutor. See N T. at
1834- 35.

In response to M. Kenneff's expressions of displeasure
and di sappointnent, Dr. Mhalakis also admtted that he offered
to M. Kenneff to withdraw fromthe defense team See N T. at
1830-31. The witness reported that M. Kenneff said words to the
effect that he did not want to delay the trial. See N T. at
1832.

To Roy Shirk's great surprise, when it cane tinme to put
Dr. Mhalakis on the witness stand, Dr. M hal akis would not rule
out the possibility that Laurie Show said "Mchelle did it" to
her not her before dying. As already nentioned, this evidence was
at the heart of both the Comonweal th's case and Judge Stengel's
finding of guilt. As Judge Stengel hinself described the
testinony, "Dr. Mhalakis did nothing to inpugn the credibility
of Hazel Show s description of her daughter's dying words."
Lanbert slip op. at 18.

Before Dr. M hal akis took the witness stand, M. Shirk
had filed a notion with Judge Stengel to declare a mstrial
because defense counsel had | earned, perhaps from M. Kenneff
hi nsel f, of the unauthorized contact. Upon Dr. M hal akis's
soot hing representation to the Court that he would not vary from

what he had said in his June 29, 1992 prelimnary report, Judge
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Stengel denied the notion. Wen Dr. M hal akis not only supported
the Commonweal th's theory, but negated a defense that he hinself
had suggested in his June 29, 1992 prelimnary letter to the
defense, M. Shirk realized the nagnitude of this betrayal.
| ndeed, M. Shirk credibly testified that he woul d never have
called Dr. M hal akis had he any inkling that he would so far
depart fromwhat Dr.M hal akis and he had tw ce di scussed on the
tel ephone after the June 29, 1992 prelimnary letter.

The evi dence showed that Dr. M hal akis's perfornmance
had a dramatic effect on his fortune. Petitioner's Exhibit 91
canvasses Dr. M hal akis's inconme from Lancaster County. In the
three years before he testified in the Lanbert case, he had been
paid as follows fromboth the District Attorney's Ofice and

Coroner's O fice of Lancaster County:

1989 $ 6,816.00
1990 $ 7,540.00
1991 $ 9,012.00

In the year of his testinony, Dr. M halakis was paid $11, 829 from
the County. In 1993, the year after his testinony, the total

nearly quadrupled, to $41, 919. *°

36. After it became clear in post-conviction proceedi ngs that
Dr. M hal akis was a problemfor the Commonweal th, his fortune
with the County quickly reversed:

1994 $5, 200. 00
1995 $ 800.00
1996 - 0-

See P-91 and N.T. at 1860-63 (April 10, 1997).
(continued...)
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In a nonent of unguarded candor, Dr. M halakis admtted
that he knew he shoul d not consult with the opponent of the
attorney who retained him See N. T. at 1821. He agreed that it
is, as the English say, "just not done."” He clained, however,
that he nade "a reasonable inference" that M. Kenneff had
satisfied "certain protocol s" before telephoning him see N T. at
1822, 1823, although he admtted that M. Shirk had never
directly suggested anything of the kind to him

Dr. M hal aki s's understanding that this conduct is
"just not done" is in perfect congruity with the rules that M.
Kenneff so wantonly broke. As Professor Charles Wl fram Chief

Reporter of the Restatenent of the Law Governing Lawers

testified, it is a "no-brainer"” that a prosecutor sinply does not
make an ex parte communi cation with a defense expert w thout the
explicit consent of defense counsel. N T. at 1007, 1013-14
(April 7, 1997); N. T. at 1014 ("Cearly, there is a wall against
contacting experts"). In response to our question, he said that
he had never in his |Iong experience ever heard of a prosecutor
who did anything like this. See N T. at 1015.

This is not surprising. Rule 8.4(d) of the Rules of
Pr of essi onal Conduct forbid actions which are "prejudicial to the

adm ni stration of justice." In Pennsylvania, the only way a

36. (...continued)
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retai ned expert can be consulted in a crimnal case is pursuant
to the rigors of Pennsylvania Rule of Criminal Procedure 305. %

There is no question that Professor Wl framwas right
that violation of these rules create circunstances which are
"rife with the possibility for corruption of the testinony."
N. T. at 1000. Much worse, precisely such corruption occurred
her e.

It is untenable to suggest that there is nothing
material in the change in Dr. Mhalakis's testinony after M.
Kenneff spoke to him W totally credit Roy Shirk's testinony
that he would never have retained Dr. Mhalakis if he knew t hat
his own expert would help the Comonweal th dig nuch of Lisa
Lanbert's grave. This "no-brainer” violation by M. Kenneff, see
N. T. at 1007, thus corrupted the record on the nost cruci al

evidence in the case, Laurie Show s alleged dying declaration. *®

37. This Rule, at subpart C(2)(a), permts the Conmonweal th, on
"notion for pretrial discovery,” to obtain |leave of Court to
obtain "results or reports of . . . scientific tests or
experinents . . . which the defendant intends to introduce as
evidence in chief, or which were prepared by a wtness whomthe
defendant intends to call at trial." The federal anal ogue to
Rule 305 is Fed. R Crim P. 16 and, especially, subpart
(b)(1) (O thereof.

38. In his testinony before us on April 15, 1997, M. Kenneff

of fered the preposterous notion that his conduct regarding Dr.

M hal akis was entirely excused because, in truth, Dr. Muhal akis

was the Commonwealth's witness by virtue of the non-excl usive

contract that had been entered into with himon April 8, 1992.

See P-87 (contract). It is hard to reconcile this testinony with

the fact that M. Kenneff admttedly sought M. Shirk's consent

to speak with Dr. Mhalakis, and with the fact that he did not

stake out this extravagant position when M. Shirk raised this

i ssue before Judge Stengel. Indeed, the whole of M. Kenneff's
(continued...)
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There is also no doubt that Dr. M hal akis knew who
buttered his bread. He admitted in answer to our questions that
M. Kenneff, who handl ed nost of the hom cide cases for the
Lancaster County District Attorney's Ofice, was a nuch nore
fertile source of business than Roy Shirk ever could be. Indeed,
only the nost unworldly observer would not see a quid fromthe
quo of Dr. Mhalakis's altered testinony fromthe foll ow ng

schedul e of his conpensation from Lancaster County:

1989 $ 6,816.00
1990 $ 7,540.00
1991 $ 9,012.00
1992 $11, 829. 00
1993 $41, 919. 00. *

38. (...continued)
testinony before us confirms his utter incorrigibility. This
reality has consequences addressed in the next footnote.

39. As noted regarding M. Kenneff's know ng use of Yunkin's
perjured testinony, he was indifferent at best to his

responsi bility under Rul es of Professional Conduct 3.3(a)(4) and
3.8(d). Coupled with his egregious msconduct with Dr. M hal aki s
in violation of Rule 8.4(d), M. Kenneff's behavior was so

unprof essional, and contrary to the Rules of Professional

Conduct, that we will refer this matter to the D sciplinary Board
of the Suprene Court of Pennsylvania for further action. His

ani mus before us in pretrial proceedings, and especially toward
petitioner's counsel during the pre-hearing phases of this case,
suggests not only a lack of renorse but incorrigibility.

Not hi ng can equal M. Kenneff's steadfast refusal to
retract his lies to us about the use of "pencil" on the "29"
Questions, both under oath on the witness stand on April 16 and
in his assertions on pp. 41-42 of Respondents' Answer.

Because it is also difficult to reconcile M. Kenneff's
position in 1992 that Ms. Lanbert was wearing extra-large nen's
sweat pants with his testinony before us that she wore P-725, a
boy's size, it would appear there is further basis to warrant

(continued...)
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BRADY AND G GLI O VI OLATI ONS

In his testinony before us on April 11, M. Lanbert's
trial counsel, Roy Shirk, Esquire, identified no |l ess than
thirty-seven unprivileged evidentiary itens that the Commonweal t h
had in its possession -- each to one degree or another favorable
to Ms. Lanbert -- but failed to disclose to him As will be seen
fromthe foll ow ng canvass of these itens, nmany of them would

al one constitute violations of Brady v. Maryland, 373 U S. 83

(1963). See also Gglio v. United States, 405 U. S. 150, 154

(1972) (requiring disclosure of evidence regarding the
credibility of the witness that nay be determ native of guilt or

i nnocence); Napue v. Illinois, 360 U S. 264, 269 (1954) (non-

di scl osure of evidence affecting credibility constitutes a deni al
of due process).

Under Brady, evidence is material "if there is a
reasonabl e probability that, had the evidence been disclosed to
t he defense, the result of the proceedi ng woul d have been
different. A 'reasonable probability' is a probability
sufficient to underm ne confidence in the outcone.” United

States v. Bagley, 473 U S. 667, 682 (1985). Taken together,

t hese undi scl osed itens would not only radically have affected

the defense at Ms. Lanbert's trial (as M. Shirk enphatically

39. (...continued)
referral of this testinony to the United States Attorney's Ofice
to determ ne whether any action is appropriate.
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testified before us), but would, in their totality, have affected
the entire truth-gathering enterprise before Judge Stengel.

As under Schlup, 115 S. C. at 862, so under Bagley we
hold by this clear and convincing evidence that our confidence in
the outcone of this trial is utterly underm ned by these

nondi scl osur es.
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17-18. Failure To Disclose the lIdentity of
Medi cal Personnel At The Scene, And That
They Saw The Carotid Artery Severed

Per haps no failure was nore nmaterial than the
Commonweal t h' s non-di scl osure of the identity of the nedical
personnel who cane to the Show condom nium W now know fromthe
testinony before us of three of them Kenneth M Zeyak, Kathleen
Al lison Harrison and Charles R My, that all saw that Laurie
Show s left carotid artery was severed. W al so now know t hat
this fact al one woul d have nmade the dyi ng decl aration physically
i npossi bl e.

In his testinony before us on April 11, M. Shirk
credi bly expl ained that, based on what he knew at the tine of
trial, the dying declaration was a given that he had to explain
away. His defense, he credibly testified, would have been
radically different had he known of the dying declaration's
i npossibility through the evidence these three undi scl osed
W t nesses woul d have provi ded.

There is no need here to repeat the scientific
consequences of this evidence addressed in the first section of
our Actual Innocence section, see supra. |t bears repeating,
however, that this evidence was outcone-determ native.

It is also worth noting that Savage fabricated his
"interview' notes of these personnel. W conpletely credit the
testinony, for exanple, of Kenneth M Zeyak who on March 31, 1997

said that he was never interviewed by Savage or any other officer
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about Laurie Show s nmurder. See N. T. at 152-53. Savage's

report, P-363, is thus a fiction.

19- 20. Failure to Disclose that Kathleen Bayan Saw
Yunkin Driving his Car on a Street He Said
He Was not on,
Saw Three People in Yunkin's
Car that Mdrning, and Yunkin Pushing Heads Down

We need not rehearse again Prosecutorial M sconduct
Iltem# 1, see supra, regardi ng what Kathl een Banyan saw on
Decenber 20, 1991. Savage told M. Kenneff about Ms. Bayan's
account. Ms. Bayan's account confirned Ms. Lanbert's, both as
to placing Yunkin in the condom nium conplex and as to his
pushi ng her head down as he drove away. Putting aside the
prosecutor’'s allowi ng Yunkin to perjure hinself about bei ng away
fromBlack OCak Drive, M. Kenneff pal pably owed a duty under
Brady to disclose Ms. Bayan's statenent to Roy Shirk.

Again, M. Kenneff was indifferent to the | aw, because
it inpeded his conviction of Lisa Lanbert.
21. Failure To D sclose That The Front Hal | way

Showed Signs O An Obvious Struggl e,
Including Blood Stains And A Gouge In The WAl

See supra Actual Innocence Item# 5.

22. Failure To Di scl ose That Laura Thomas
Had Conmmitted the Crine of False Report

See supra Actual Innocence Item# 4.

23. Failure To D sclose The Video O
The Di ve Showi ng Di scovery O Pink Bag

See supra Prosecutorial M sconduct Itens # 5 and 9.
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24. Failure to D sclose Yunkin's Adm ssion that
He Oten Wore the Earring Found at the Crine Scene

See supra Prosecutorial M sconduct Items # 8 and 12.

25. Failure to D sclose That the Rope Found
at the River Was Di scovered Through
a_Bl oodhound Fol | owi ng Buck's Scent *°

Allen L. Means, an expert on the handling of
bl oodhounds, testified on April 2, 1997 that he volunteered his

services to | aw enforcenent authorities to assist in the search

40. W have by no neans exhausted the Brady-G glio violations
proved by clear and convincing evidence at the hearing. Because
we have surely by now beaten the |ife out of that horse, we shal
note the others we have found by title:

FAI LURE TO DI SCLOSE TO THE DEFENSE:

26. Interview with Lena Fisher

27. The Ellis Brothers D d Not
See Yunkin at McDonald's

28. Yunkin's Not Working on
Decenber 20 Because of Overtine Limt

29. Oficer Fassnacht's Report
Regardi ng Yunkin's Rape of Laurie Show

30. Finding of Yunkin's License Plate
that WAs on the Car the Mrning of the Mirder

31. Shawn Lapp Correspondence with Yunkin

32. That Kelly and David datfelter
Repeatedly Visited Yunkin in Prison

33. High School Secretary Patricia Berry's
Testi nony About Hazel Show s Departure Tine

34. Police Report Containing Evidence that Hazel Show
Spoke to Her Daughter from School that Mrning
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for evidence al ong the banks of the Susquehanna Ri ver and Pequea
Creek on Decenber 23, 1991. N T. at 609-622. His dog,
Clenentine, was at the site exposed to a "scent article", a white
sweat er Tabitha Buck wore. Cenentine inmedi ately picked up a
scent fromacross the river and led M. Means and the officers to
a "rope that was sticking out of the edge of ice" at the river's
shore.

M. Means, with no other interest to serve in his
testinony but the truth, reported that he was never debriefed or
intervi ewed about C enentine's discovery. This debriefing
failure was contrary to his experience in other cases, where it
was done routinely. See N.T. at 616. The foll ow ng paragraph
w |l explain why.

O ficer Reed, who participated in that Decenber 23,
1991 river search, wote in his report about it (P-295) that "the
dog was unable to find any evidence." |[d. at 3. To the
contrary, he wote -- and testified before us on April 14 -- the
rope was found by one John Forward (though Reed does record that
"[a] white sweater worn by Tabitha Buck was brought to the
scene."). Detective Barley testified to the sane effect before

us on April 7.%

41. In his testinony before us, Barley repeated the party line
that the rope was found "under the ice" or "enbedded in ice."
N.T. at 971 (April 7, 1997).

By the time he wote his "Initial Crinme Report" (P-1),
Savage decided to wite that "The rope was found under ice.” [d.
at 25. This of course contradicts M. Means's testinony that
"there was sone rope that was sticking out of the edge of the

(continued...)
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Putting aside the | egal consequences of Reed' s and
Barl ey' s pal pabl e untruths under oath, it is only necessary in
this section to note that clenentine's discover, and how she nmade
it, was never disclosed to Roy Shirk. Since the evidence |inks
Buck to the article of strangulation, it could not have been nore

material or favorable to the defense.

M. Kenneff's Testinony Regardi ng These Brady-G glio Violations

In his testinony before us on April 15, First Assistant
District Attorney Kenneff professed i gnorance of many of the
cited itens that were withheld from M. Shirk. Putting aside the
fact that nmenbers of his trial team |ed by Detective Savage, all
knew of this information, M. Kenneff's testinony on this point
is unworthy of belief, for a nunber of reasons.

First, the record shows that M. Kenneff was intensely
aware of his Brady duties. For exanple, on July 7, 1992, M.
Kenneff wrote a cryptic letter to M. Shirk (P-764) seeking

41. (...continued)

ice." NT. at 613 (April 2, 1997). See also N.T. at 621 ("There
was some sticking up out of the water."). This discrepancy is,
we believe, revealing of Savage's intent to be doubly sure that
the rope not be associated with the bl oodhound. W suspect he
and Barley were of what we now know is the m staken belief that a
bl oodhound coul d not snell anything "under" or "enbedded in" ice.
M. Means explained at N.T. 621-22 how C enentine could overcone
even ice, testinony that concluded with the foll ow ng coll oquy

W th us:

Q So, she can find things even under ice?
A.  Correct.
N.T. at 622.
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def ense counsel's correction of the prosecutor's inpression that
t he defense woul d contend that "shortly after 7:15 a.m, Yunkin
pi cked up Lanbert at the wooded area" that is approximtely a
quarter mle renoved fromthe Show s condom nium \When he heard
nothing fromM. Shirk to negate this understanding, M. Shirk
testified that the disclosure of Kathleen Bayan's report would be
i ncul patory rather than excul patory. |In other words, his July 7,
1992 letter was a set-up of M. Shirk to relieve M. Kenneff of
what he knew his Brady duty to be on this very inportant

evi dence.

But of course M. Kenneff's testinmony that this
evidence was "incul patory" is a fantasy. Since Lisa Lanbert
never denied being in the car and at the condom nium placing her
com ng out of the Show condom ni um nei ghbor hood, rather than at
"the wooded area" would have been confirmatory of her testinony.
Further, the fact that Ms. Bayan saw a man fitting Yunkin's
description, and driving Yunkin's car, placed Yunkin toward the
Show condom ni um consistent with Ms. Lanbert's testinony. Ms.
Bayan's description of the man pushing down the heads of the
man' s passengers was al so confirmatory of not only Lisa Lanbert's
testinony, but of Yunkin's |eadership of the escape enterprise.

In sum Ms. Bayan's testinony was in no way
i ncul patory but was totally excul patory, and M. Kenneff knewit.

M. Kenneff also testified that in anticipation of
trial, he had before himall of the police reports. Detective

Savage, the prosecuting officer in charge, confirmed that he put
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all docunents of any possible rel evance before the Comonweal th's
attorney. M. Kenneff's nenory of what he failed to see or do

coincides with his Brady-G glio vulnerability, and so we take him

at his word that, as First Assistant District Attorney, he in
fact diligently reviewed all the reports that were presented to
hi minvol ving the highest-profile nurder he ever prosecuted.

Finally, M. Kenneff's testinony collided with that of
Detecti ve Savage, who specifically recalled telling M. Kenneff
about Ms. Bayan, and that the reason not to call her was that
she was enotionally unstable.

| ndeed, M. Kenneff's testinony before us on these
Brady-rel ated i ssues confirnms the suspicions asserted in Ms.
Lanbert's anended petition regarding the nost sinister of conduct
by the second ranking prosecutor of Lancaster County.

* * * *

To summarize, we quote the Suprenme Court in Schlup.
These new facts in the evidence before us have raised sufficient
doubt about Ms. Lanbert's guilt "to underm ne confidence in the
result of the trial", since it was, fromstart to finish, tainted

by whol esal e "constitutional error,” Schlup, 115 S. C. at 862.

Renedy
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By nowit is clear that this is an extraordi nary case.
| ndeed, our research has failed to find any other reported case
Wi th so many instances of grave prosecutorial m sconduct. *

Li sa Lanbert has proved by clear and convincing
evidence at |east twenty-five separate instances of such
m sconduct. In our view, a District Justice of the Commonweal th
of Pennsyl vania, fornmer Detective Savage, nmay have conmmtted
perjury before us and obstructed justice in 1992. © O her
W tnesses in the state capital nurder trial, including Chief
County Detective Solt, Detective Barley, Lieutenant Renee
Schul er, and O ficers Waver, Reed and Bowran, fabricated and
destroyed crucial evidence and |likely perjured thenselves in the
state proceeding. At |east six seened to perjure thenselves
before us. Agents of the Conmonweal th intim dated w tnesses both
in the capital nurder trial as well as in this habeas corpus
proceedi ng. The prosecutor who tried the Lanbert case and sought
Ms. Lanbert's execution know ngly used perjured testinony and

presi ded over dozens of Brady-G glio violations, may have

commtted perjury, and unquestionably violated the Rul es of

Pr of essi onal Conduct before our very eyes.

42. After Hazel Show s testinony reveal ed Detective Savage's

m sconduct, we invited both sides to cite us to any case from any
jurisdiction in the English-speaking world where there was nore
prosecutorial msconduct. N T. at 2703 (April 16, 1997).

Nei t her side has proffered any such citation.

43. (Cbviously, other tribunals will judge these issues.
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As noted earlier, we shall refer the matter of
Assistant District Attorney Kenneff's blatantly unethical (and
unconstitutional) actions to the Pennsyl vania D sciplinary Board
for further investigation. W shall also refer this matter to
the United States Attorney for investigation of possible w tness
intimdation, apparent perjury by at least five witnesses in a
federal proceeding, and possible violations of the federal
crimnal civil rights | aws.

We have found that virtually all of the evidence which
t he Cormonweal th used to convict Lisa Lanbert of first degree
murder was either perjured, altered, or fabricated. The
Commonweal th has even attenpted to perpetrate a fraud on this
Court by destroying the nen's extra-|large black sweat pants it
used to convict Lisa Lanbert and substituting a nmuch smaller pair
in this proceeding, apparently in an attenpt to underm ne M.
Lanbert's contention that it was Yunkin who wore the black sweat
pants. Such total contenpt for due process of |aw demands
serious sancti ons.

By the time Hazel Show finished her dramatic
di scl osures the afternoon of April 16, the respondents' counsel
stated, "yes, | agree relief is warranted.” N T. at 2703 (April
16, 1997). In view of this concession, it requires no further
el aboration to hold that Lisa Lanbert has earned not only her

writ but her immediate release from any custody. *

44, It is inportant to note that we afforded respondents as nuch
(continued...)
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The question we nust now answer i s whether - having
obtai ned a conviction for first degree murder through the use of
perjured testinony, obstruction of justice, destruction and
suppressi on of excul patory evidence, fabrication and alteration
of incul patory evidence, and intimdation of wi tnesses -- and
having attenpted to preserve that conviction before this Court
t hrough further apparent perjury, wtness tanpering and
i ndubi table violations of Fed. R Civ. P. 11 and of the Rules of
Prof essi onal Conduct -- the Commonwealth is nevertheless entitled
to get another try at convicting Lisa Lanbert and sending her to
prison for the rest of her life with no possibility of parole.
In short, the question is whether we nmay accept a prom se from
anyone on behalf of the Commonwealth that a trial wll be fair
"next tinme."

Witing for the Court alnost half a century ago, M.
Justice Frankfurter counsel ed that:

Regard for the requirenents of the
Due Process C ause i nescapably

i nposes upon this Court an exercise
of judgnment upon the whol e course
of the proceedings (resulting in a
conviction) in order to ascertain
whet her they offend those canons of
decency and fairness which express
t he notions of justice of English-
speaki ng peopl es even towards those
charged with the nost heinous

of fenses. These standards of
justice are not authoritatively

44. (...continued)

time as they needed to develop an evidentiary record regarding
relief. See N.T. at 2703. It is fair to say that their response
was abbreviated. See N.T. of April 18, 1997.
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formnmul at ed anywhere as though they
were specifics. Due process of |aw
is a summarized constitutional

guar antee of respect for those
personal imunities which, as M.
Justice Cardozo twice wote for the
Court, are so rooted in the
traditions and consci ence of our
people as to be ranked as
fundanmental, or are inplicit in the
concept of ordered liberty.

Rochin v. California, 342 U S. 165, 169 (1952)(interna

guotations and citations omtted) (reversing state court

convi ction "obtained by nethods that offend the Due Process

Cl ause"). To apply Justice Frankfurter's now fanous Rochin

| ocution, the Commopnwealth's conduct in this matter shocks our
conscience. See id. at 172.

Then-Justice Rehnquist, witing for the Court twenty-
one years later, predicted that "we nmay sone day be presented
wWith a situation in which the conduct of |aw enforcenent agents
IS so outrageous that due process principles would absol utely bar
t he governnent frominvoking judicial processes to obtain a

conviction." United States v. Russell, 411 U S. 423, 431-32

(1973). If Lisa Lanbert's is not the "situation" to which Chief
Justice Rehnquist referred, then there is no prosecutoria
mal f easance outrageous enough to bar a re-prosecution.

The fact is the Coormonweal th rigged the proceedings in
the state trial to such an extent that it was a trial in nane
only. In addition, the police and prosecutorial m sconduct was
not only outrageous, but also led directly to the conviction of a

woman we have found by clear and convincing evidence to have been
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actually innocent of first degree nmurder. Cf. Bank of Nova

Scotia v. United States, 487 U. S. 250, 263 (1988) (prosecutorial

m sconduct also requires finding of prejudice to the defendant);

United States v. Bagley, 473 U. S. 667, 684 (1985) (prosecutori al

m sconduct constitutes grounds for relief if the defendant shows
that there was a reasonable probability that the m sconduct
affected the outcone of the trial).

W find that (1) the twenty-five constitutional
vi ol ati ons which we have canvassed above, when coupled with (2)
t he m sconduct we have wi tnessed in our own courtroomand (3) our
finding that Lisa Lanbert has nmet the "actual innocence" standard
of Schlup and the AEDPA, in addition to (4) the corruption of the
state trial fromstart to finish by police and prosecutori al
m sconduct, are together exactly the sort of outrageous violation
of the nornms of a civilized society to which Justice Frankfurter
and Chief Justice Rehnquist referred. As a result, we hold that
t he Due Process O ause of the Fourteenth Arendment bars the
Commonweal th frominvoking judicial or any other proceedi ngs

agai nst Lisa Lanbert for the nurder of Laurie Show. *°

45. W are confident that our holding gives no offense to
federal -state comty in view of the Suprene Court of
Pennsyl vani a's decision in Compnwealth v. Snmith, 615 A 2d 321
(Pa. 1992). In Smth, the Court held that the Doubl e Jeopardy
Cl ause of the Pennsylvania Constitution barred the retrial of a
def endant where there were three serious instances of
prosecutorial msconduct. [d. Wile our decision is based upon
the Fourteenth Amendnment to the federal Constitution's Due
Process C ause, we are confident that the Pennsylvania Suprene
Court would also bar retrial in this case on Doubl e Jeopardy

gr ounds.

(continued...)
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W are fortified in this conclusion by the settled
jurisprudence that we effectually sit as a court of equity. As
the Suprenme Court put it in Schlup:

[ T] he Court has adhered to the

principle that habeas corpus is, at

its core, an equitable renedy.
Schlup, 115 S. C. at 863. In this case, these equitable
consi derations preclude our |eaving the decision whether to retry
Li sa Lanbert in the hands of those who created this gross
injustice. In viewof the ancient maximthat "equity delights to
do justice, and not by halves,"* to give Ms. Lanbert full relief
in these circunstances we can do nothing to benefit or enpower
t hose who so w onged her.

In sum allow ng the Commonweal th to proceed again

agai nst Lisa Lanbert after what the Comonweal th has done to her

45. (...continued)

The parties have addressed the issue of whether the
federal Doubl e Jeopardy C ause would bar a retrial in this case,
and Ms. Lanbert has cited, e.qg., Oegon v. Kennedy, 456 U S. 667
(1982) and United States v. Wallach, 979 F.2d 912, 915-16 (2d
Cr. 1992), cert. denied 508 U. S. 939 (1993). W do not reach
that issue because it seens to require us to deternmne the res
judi cata effects of our own judgnent, an inpermssible

enterprise. In this regard, it did not escape our attention that
Kennedy and Wl |l ach both involved retrials at which the defendant
rai sed the Doubl e Jeopardy question. In any event, for a nore

conpl ete anal ysis of the Double Jeopardy inplications of cases
such as Smth and Lanbert, see Anne Bowen Poulin, The Limts of
Doubl e Jeopardy: A Course into the Dark?, 39 Vill. L. Rev. 627
(1994) .

46. 30A C J.S. Equity 8 119 (1992); see also 1 Poneroy's Equity
Jurisprudence 8§ 181 (1941) (discussing history of, and rationale
for, the maxim). This maximis corollary of another, "when
equity once acquires jurisdiction, it will retainit so as to
afford conplete relief.” 1d.
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to date would be, to borrow Justice O Connor's |ocution from

Herrera, a "constitutionally intolerable event."*

Concl usi on

This is a case with no shortage of victins. First and
forenpst anong the victins of what happened here is, of course,
Li sa Lanbert. For her, the long nightnare that began in her
teens is ending. It will, however, take nuch nore than the
granting of her petition to heal the wounds and bani sh the denons
t hat have for so |long hurt and haunted her.

Anot her victimis Hazel Show and her famly. As a
result of this headlong caricature of a prosecution, this
courageous and honest not her has been deprived of the finality
and closure she so richly deserves after the nurder of her only
child. Had |law enforcenent officials nerely followed the clear
gui delines the Constitution provides, this matter woul d have
ended al nost five years ago, and the process of healing would
have begun then. These | aw enforcenent officials unquestionably
have wounded Hazel Show and her famly.

The peopl e of Lancaster County are also victins at the
hands of their own governnment. The community's proper and good
feelings of conpassion toward the Shows, and outrage at this
horrible crime, were abused here. Just as the Shows have

suffered fromthe lack of closure, so has the community at |arge.

47. Herrera v. Collins, 113 S. C. 853, 870 (1993) (O Connor, J.
concurring).

85



But this sanme community has a powerful interest in the
outcome we have reached here. This case shows how high a price
the community pays when its governnent ignores the Constitution
to get instant revenge. This case thus denonstrates the
i nportance of preventing a recurrence of such a grotesque parody
of due process. *®

And as to District Justice Savage and First Assistant
District Attorney Kenneff, Chief County Detective Solt, Detective
Barl ey, Lieutenant Schuler and Oficers Waver, Reed and Bowmran,
as well as the others in active connivance wwth them we can only
say that they all should have known better than what they did --

and tried to do -- to Lisa Lanbert. *

48. Because preventing a recurrence of this |egal catastrophe is
so inportant to that community and others, we offer D gression 2
on why we believe this could happen in Lancaster County.

49. By contrast, the firmof Schnader, Harrison, Segal & Lew s
has distinguished itself by its work in this case. The firm
devoted to this matter the resources one would expect in hostile
tender offer litigation. Here, the Crimnal Justice Act's limts
assure that the firms revenue on this matter will bear no
resenbl ance to what it would receive in tender offer work.
Notw t hstanding this economc reality, Christina Rainville, Esq.
and Peter S. Greenberg, Esqg. and their tal ented team have brought
high intelligence and professional skill, as well as passion, to
this just cause, and in so doing have brought credit to

t hensel ves, their firm and the bar at |arge.
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Digression 1: Respondents' Extra-Schlup Argunents

Respondents have consistently mai ntai ned that Ms.
Lanbert has failed to exhaust her renedies under the state Post-
Conviction Relief Act ("P.C R A "), at least as to sone of the
i ssues which she raises in her federal petition. Although
respondents' concession that relief is "warranted" after Hazel
Show s April 16 disclosure noots this position, we wll
nevert hel ess address it.

Qur reading of the Post-Conviction Relief Act makes it
cl ear that the Pennsylvania General Assenbly anended the P.C R A
on Novenber 17, 1995 -- about ten nonths after Schlup, decided on
January 23, 1995 -- to preclude this sort of a petition. > The
pre-1995 P.C. R A excused waiver of a claimif "the alleged error
has resulted in the conviction or affirmance of a sentence of an
i nnocent individual." 42 Pa. Con. Stat. 8§ 9543 (a)(3)(ii)
(H storical and Statutory Notes). The current P.C.R A nowis
clear that a petitioner nmay not raise any issue which that
petitioner has waived, with no exception for actual innocence or
for procedural default which a federal court would excuse under
the cause and prejudice standard. 42 Pa. Con. Stat. 8§
9543(a) (3).

50. See Peoples v. Fulconer, 882 F.2d 828, 831 (3d Cr.
1989)("[I]f a fair reading of the state post-conviction relief
statute indicates that a state court mght well entertain . . .
clains not raised in prior proceedings, and in the absence of a
state court decision clearly foreclosing such a result,

[ petitioner] has not exhausted his state renedi es") (internal
guot ations omtted).
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It is true that the definition of "waiver" as failure
to raise an issue which the "petitioner could have raised," 42
Pa. Con. Stat. 8 9544, mght be read in a vacuumto incorporate
t he now del eted concepts of cause and prejudi ce and actual
I nnocence as excusing wai ver. However, the pre-1995 P.C. R A
definition of "waiver" also included the phrase "could have
raised" in its definition of waiver, see 42 Pa. Con. Stat. 8§ 9544
(H storical and Statutory Notes). As we explain above, that
earlier iteration of the P.C.R A also contained provisions which
excused wai ver on the grounds of actual innocence and the federa
standard of cause and prejudice. See 42 Pa. Con. Stat. § 9543,
Hi storical and Statutory Notes (setting out fornmer 42 Pa. Con.
Stat. § 9543 (a)(3)(ii) ("If the allegation of error has been
wai ved, [the petitioner nust plead and prove by a preponderance
of the evidence that] the alleged error has resulted in the
conviction or affirmance of sentence of an innocent individual.")
and 8§ 9543(a)(3)(iii) ("If the allegation of error has been
wai ved, [the petitioner nust plead and prove by a preponderance
of the evidence that] the waiver . . . does not constitute a
State procedural default barring Federal habeas corpus relief.").
We do not read the Pennsylvania General Assenbly's
el imnation of the actual innocence and cause and prejudice
standards as nere housekeeping, but rather as an advertent
decision after the Suprene Court's decision in Schlup to place
those issues squarely into the federal forum The Pennsyl vani a

Ceneral Assenbly having expressly created exceptions to waiver
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and then expressly having repeal ed those exceptions, we cannot
pl ace upon the words "could have rai sed" a reading that would
restore the exception the |egislature expressly repealed only two
years ago absent a decision fromthe Pennsylvania Suprene Court
to the contrary.

Respondents have pointed us to two DNA cases,

Commonweal th v. Reese, 663 A 2d 206 (Pa. Super. C. 1995), and

Conmonweal th v. Tanner, 600 A 2d 201 (Pa. Super. C. 1991), which

did not apply the new P.C R A waiver provisions. W agree that
under the old P.C R A actual innocence standard, a Pennsylvani a
court mght well have deened Lanbert's wai ver excused by her
clainms of actual innocence; it is clear fromthe new P.C. R A
statute that this would not be the case today.

We therefore find that Ms. Lanbert has exhausted all of
the clainms which she raises in this proceedi ng, except as to
after-di scovered evidence that expands the degree of the
vi ol ati ons brought to Judge Stengel's attention or confirm Ms.
Lanbert's contention that she is actually innocent, a claimthe
Pennsyl vani a General Assenbly has taken away fromher in state
court.

To the extent that there may be any clains which a
Pennsyl vani a court m ght view as not having been waived, we find
that the state proceedings that would follow if we dismssed this
action are ineffective to protect the rights of Ms. Lanbert. See
42 U.S.C. 8§ 2254(b)(1)(B)(ii). Were we to dismss this case as a
m xed petition pursuant to Rose v. Lundy, 455 U S. 509 (1982), on
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t he suspicion that perhaps our reading of the PP.C R A is wong,
petitioner would be deened to have had her one bite at the
federal apple as contenplated in the AEDPA. This woul d nean that
for her to return to federal court, she would under this

hypot hesi s need the approval of the Court of Appeals, and deni al
of her application is unreviewable by the Suprene Court. See

Fel ker v. Turpin, 116 S. C. 2333 (1996). Wile this may be

perm ssible in the ordinary habeas case, in this extraordinary -
or perhaps even unique - case, as wll be seen fromthe record,
this is a constitutionally intolerable result which fails to
protect Ms. Lanbert's rights.

Finally, even assunming that this is a m xed petition,
we find that this is an extraordinary case in which the
principles of comity that informthe requirement of exhaustion, **
must give way to the inperative of correcting a fundanentally
unjust incarceration. To explain why we are not requiring total
exhaustion of these clains and why we nmay excuse any procedural
default, it is helpful to explain the rationale for the two
doctrines. 1In a word, the two doctrines rest on comty.

As respondents stated in their answer to the petition,
"[t] he policy underlying the doctrine of exhaustion derives from

the principle of comty in that the state court system should be

given the first opportunity to decide upon a petitioner's

51. See Rose, 455 U. S. at 522 ("a total exhaustion rule pronotes
comty and does not unreasonably inpair the prisoner's right to
relief."); see also Peoples, 882 F.2d at 832 n.2 (noting the
federal -state comty interest that exhaustion serves).
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al l egations and address any alleged violations of a defendant's

rights.” Respondents' Answer at 13 (citing to Picard v. Connor,

404 U. S. 270, 275 (1971) and to O Halloran v. Ryan, 835 F.2d 506,

509 (3d Cir. 1987)).

The AEDPA confirnms that the exhaustion requirenent is
not jurisdictional. "Under 28 U S.C. 8§ 2254(B)(1,ii) [sic] a
district court will only deviate fromthe exhaustion requirenent
if '"there is an absence of available State corrective process or
ci rcunstances exist that render such process ineffective to
protect the rights of the applicant.'" Respondents' Answer at
13.

Li kew se, the doctrine of procedural default is founded

upon the sane concerns for comty. See Murray v. Carrier, 477

U S. 478, 495-96 (1986). The Suprene Court has counsel ed that:

| n appropriate cases the principles
of comity and finality that inform
t he concepts of cause and prejudice
"must yield to the inperative of
correcting a fundanmental | y unj ust
incarceration.' W remain
confident that, for the nost part,
‘victins of a fundanent al

m scarriage of justice wll neet

t he cause-and- prejudi ce standard."
But we do not pretend that this
will always be true. Accordingly,
we think that in an extraordinary
case, where a constitutiona
violation has probably resulted in
t he conviction of one who is
actually innocent, a federal habeas
court nmay grant the wit even in

t he absence of a showi ng of cause
for the procedural default.
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Id. (quoting Engle v. Isaac, 456 U.S. 107, 135 (1982) (internal
citations and quotations omtted)).

Just as the principles of comty that informthe
doctrine of procedural default nust give way when there is a
mani festly unjust incarceration, so too nust those principles
t hat undergird the exhaustion requirenent give way. As
denonstrated at great length in the body of this Menorandum Ms.

Lanbert has proved beyond any doubt precisely such a case.
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Digression 2. Wiy Did This Happen?

Those who have read this sad history may wel |l ask
t hensel ves, how could a place idealized in Peter Wir's Wtness

becone like the world in David Lynch's Blue Velvet? Because it

is so inportant to that conmunity -- and indeed to many others --
to prevent a recurrence of this nightmare, we offer a few
reflections on the record.

Lauri e Show s grandfather, Dr. Witlow Show, was in the
1980s Coroner of Lancaster County. Her nother, Hazel, is, as we
saw on April 16, a paragon of norality, and kept and, we are
sure, keeps what we saw in the video of her condom niumas a
pi cture-perfect hone. Regrettably, Laurie Show had enough

contact wth the Lancaster County dem -nonde to neet the very

synbol of that dark world, Lawence Yunkin. He raped Ms. Show on
an early date, as he did to Lisa Lanbert on their fourth. Unlike
Li sa Lanbert, however, Laurie Show eventually conplained to her
not her about it, who | odged a conplaint with the East Lanpeter
Police Departnent. Reports of this conplaint notivated Yunkin to
concoct his plan to intimdate Laurie Show into silence, an idea
that ended in her brutal nurder at his and Buck's hands.

The record is clear that East Lanpeter Township Police
Chief Aick and his coll eagues never considered any ot her
suspects than the now-famliar three. And of this trio, Lisa
Lanbert was as though delivered from Central Casting for the part

of villainess. By the testinony of those who |oved her, A nee
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Shearer Bernstein and M chael Paw i kowski, she was at the tine
literally "trailer trash.™

The community thus cl osed ranks behind the good famly
Show and exacted instant revenge against this supposed
villainess. It is inportant to stress that this solidarity and
conpassion for the Shows defines our outsiders' idealization of
this community. But then what was and is a social strength was
turned inside out into corruption.

Al nost imedi ately after the snap judgnent was nade,
| aw enforcenent officials uncovered inconvenient facts such as
t he absence of cuts and bruises on Ms. Lanbert -- answer, no
phot ogr aphs of her -- and many on Tabitha Buck and some on Yunkin
-- answer, conceal or destroy the nug shots. And as these untidy
facts accunul at ed, Kenneff and Savage di scovered a bal mfor these
evidentiary brui ses, Lawence Yunkin. Yunkin would say and do
anything to obtain what his |awer rightly described as "the deal
of the century" in the February 7, 1992 pl ea agreenent for
"hi ndering apprehension”, which would carry a state sentencing
gui del i nes range of 0-12 nonths. Thus Lancaster's best nmade a
pact with Lancaster's worst to convict the "trailer trash" of

first degree nurder

In making a pact with this devil, Lancaster County nade
a Faustian Bargain. It lost its soul and it al nbst executed an
i nnocent, abused woman. Its |egal edifice nowin ashes, we can

only hope for a Wtness-like barn raising of the tenple of

justice.
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