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MEMORANDUM

Presently pending before this Court are plaintiffs’
Motion for Class Certification, defendants' response thereto, and
plaintiffs' reply thereto. For the follow ng reasons, this Court
grants plaintiffs' Mdtion.

Al so before this Court are plaintiffs' Mtion for a
Prelimnary Injunction, and defendants' response thereto, and
plaintiffs' reply thereto. A hearing was held on July 29, 1997,

during which the parties offered evidence by way of oral and



witten testinony. For the follow ng reasons, this Court grants
plaintiffs' Mbtion.

l. | nt r oducti on

Plaintiffs —Edw n and Mari a Del ores Mal donado,
i ndividually and next as friends of their children and on behal f
of all others simlarly situated, and a group of associ ations

that represent their interests® —have brought this action to

1. These associations are the Kensington Wl fare Ri ghts Union
("KWRU"), on behalf of thenselves and their nenbers, Phil adel phia
Wel fare Rights Organi zation ("PWRO'), on behalf of thenselves and
their menbers, and Traveler's Aid Society of Phil adel phia
("TASP"), individually and on behalf of its clients. These
plaintiffs do not purport to represent any persons on a cl ass-

wi de basis. KWRU is an unincorporated association of | owincone
peopl e dedi cated to endi ng poverty and honel essness. The nenbers
of KWRU are primarily single women who have received public

assi stance to provide their children with basic necessities.

Some of KWRU s efforts are directed toward assisting famlies who
recently noved to Pennsylvania, in sonme cases from Puerto Rico,
to establish thenselves in the community. KWRU clainms that
operation of the nulti-tier durational residency will hurt KWRU s
nmenbers depriving them of assistance necessary to provide for
shelter, utilities, food, and other basic necessities.

PWRO i s an uni ncor por at ed associ ati on of | ow i ncone
people. Many of PWRO s nenbers have |ived outside the
Commonweal t h of Pennsyl vania for some periods of their |ives.
Because of the challenged |aw, PWRO clains that its nenbers who
arrived or returned here within the last year will be expected to
live on whol ly inadequate anmount of assistance to provide for the
basi c necessities of |ife. PWRO contends that not only will the
residency requirenent result in direct harmto PWRO s nenbershi p,
but it wll sap resources fromthe organization's other efforts
to reformthe welfare system and hel p | owi ncone peopl e address
their famlies' needs.

Plaintiff TASP is a non-profit corporation and the
| argest soci al service agency in the Conmonwealth serving the
needs of poor people mgrating to this area, as well as those
intending to | eave Pennsylvania. TASP is the prinmary service
provi der to Phil adel phia residents who have recently arrived in
Phi | adel phi a, including people who previously lived in the city
but have been absent for six nonths or nore, including financial
assi stance, to assist its clients in integrating into the |ocal

(continued...)



chal l enge the constitutionality of the "nmulti-tier"” durationa
resi dency requirenent contained in Section 9(5)(ii) of Act 35,
codified at 62 P.S. 8§ 432(5)(ii). Plaintiffs seek declaratory
and injunctive relief on behalf of thenselves and the class they
represent, asserting that the nulti-tier durational residency
requirenent in Section 9(5)(ii) of Act 35, on its face and as
applied by the Pennsylvania Departnent of Public Welfare ("DPW)
and the Phil adel phia County Board of Assistance, is unreasonable
and arbitrary, serves no legitinmate governnent purpose,

i nperm ssi bly penalizes, restricts, reduces, and/or limts
plaintiffs' and class nenbers' constitutional rights to travel
and to equal protections and non-discrimnatory treatnent, and
violates 42 U S.C. § 1983.

The defendants in this case are Feather O Houstoun,
the Secretary of the DPW and Don Jose Stovall, the Executive
Director of the Philadel phia County Board of Assistance. The DPW
is the executive agency of the Commonweal th vested with
responsibility for inplenentation of the nmulti-tier durational
residency requirenent. Stovall is purportedly charged with
inplenmenting the nulti-tier durational residency requirenent in

Phi | adel phia as part of his duties to oversee DPWs cash

1. (...continued)

area or, where appropriate, to travel to where they have better
access to resources. TASP contends that operation of the nulti-
tier durational residency requirenent will strain TASP s
resources, Wll inpair the organization's ability to serve its
clients, and will also injure its clients directly by depriving
t hem of assistance they need to obtain food, shelter, and other
basi c necessities of life.



assi stance, food stanp, and nedi cal assistance operations in
Phi | adel phia. Both of these defendants are sued in their
of ficial capacities.
This entire action specifically arises out of
def endants' inplenentation and enforcenent of Section 9(5)(ii) of
Act 35. Section 9(5)(ii) provides:
Cash assistance for applicants and recipients of aid to
famlies with dependent children who have resided in
this Commonweal th for | ess than twelve nonths shall not
exceed the | esser of the maxi num assi stance paynent
t hat woul d have been received fromthe applicant's or
recipient's state of prior residence or the naxi mum
assi stance paynent available to the applicant or
recipient in this Commonwealt h.
Act 35 (1996), § 9(5)(ii), codified at 62 P.S. § 432(5)(ii). ?
In operation, this provision of Act 35 creates a nulti-
tier durational residency requirenent —referred to as such
because the law in effect creates a nultitude of benefit |evels

for otherwise equally situated famlies. Under the operation of

2. Act 35 was signed into |law on May 16, 1996 when Governor Tom
Ri dge signed Senate Bill 1441. Although Act 35 was signed into
law in May 1996, Section 9(5)(ii) of Act 35 was not inplenented
until March 1, 1997, when the DPW published a Notice of Rule
Change in the Pennsylvania Bulletin to announce its

i npl ement ation, effective the next business on March 3, 1997.
Section 9(5)(ii) was not the only provision of Act 35 which
[imted the amount of welfare benefits that new residents of
Pennsyl vani a coul d receive. Indeed, 62 P.S. § 432.4 inposed a
one-year waiting period on the receipt of General Assistance cash
benefits and 62 P.S. § 442.1(a)(1) denied Medical Assistance to
bona fide residents who have |lived in Pennsylvania for |ess than
90 days. These two provisions have never been enforced in
Pennsyl vani a because the Attorney General of Pennsylvania issued
a formal opinion directing the DPWnot to enforce them finding

t hat both provisions were unconstitutional under existing Suprene
Court precedent. The Attorney General never issued an opinion

Wi th respect to Section 9(5)(ii) because it had not been

i npl emented at the tinme he issued his opinion.
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this statute, famlies who have been residents of Pennsyl vani a
for nore than one year receive all of the benefits they would be
eligible for under the state plan. Famlies who have resided in
Pennsyl vania for | ess than one year are limted to the anount of
cash assistance that they would have received had they renai ned
in their previous state of residence. This neans that if a
famly has noved to Pennsylvania froma state where they would
recei ve cash assistance of only $300 per nonth, for the first
year of their residence in Pennsylvania they can receive no nore
t han $300 nmonthly in cash benefits, even if they woul d ot herw se
be eligible for hundreds nore a nonth under the normal operation
of the Commonwealth's welfare program The multi-tiers arise
because | ong-termresidents of Pennsylvania —those with at | east
one year of residence —w || receive a certain anount of benefits
under Pennsyl vania | aw, whereas, the short-termresidents —those
persons with | ess than one year of residency —will receive
varyi ng anmounts depending on the law of their prior state of
resi dence.

Section 9(5)(ii) is not a lone star in a gal axy of
wel fare legislation. |ndeed, other states have enacted siml ar
provi sions. For exanple, California has enacted a provision

which is strikingly simlar to Pennsylvania's version. ® Further,

3. The California statute provides:
Not wi t hst andi ng t he maxi num aid paynents . . .
famlies that have resided in this state for |ess than
12 nmonths shall be paid an anmount . . . not to exceed
t he maxi nrum ai d paynent that woul d have been received
(continued...)



8 604(c) of The Personal Responsibility and Wrk Qpportunity
Reconci liation Act of 1996 ("PRWORA"), * 42 U.S.C. 88 601, et

3. (...continued)

by that famly fromthe state of prior residence.
Cal. Welf. & Inst. Code § 11450.03. It should be noted, however,
that this statute was found to be unconstitutional. Roe v.
Anderson, 966 F. Supp. 977, (E.D. Cal. 1997) (enjoining
enforcenment of California's welfare statute).

4. As nost persons are aware, the w nds of change have swept
over the welfare | aws of our country over the past few years.
For a nunber of reasons —which are legally-, politically-,
socially-, econom cally-, norally-, and philosophically-based,
the federal and state governnents have enbarked on a w de-scal e
reformation of this nation's welfare system In this regard, the
federal governnment, as well as nost of the state governnents,
have recently enacted radical changes to the welfare | aws that
had been in place for decades.

Prior to 1996, there existed a programcalled Aid to
Fam lies wth Dependent Children ("AFDC'), which was established
as part of the Social Security Act of 1935. The AFDC devel oped
as "an optional nonetary supplenent to individual state plans.”
Todd Zubler, The Right to Mgrate and Welfare Reform Tine for
Shapiro v. Thonpson to Take a Hike, 31 VAL. U L. Rev. 893, 926
(1997). Under the AFDC, "the federal governnent allowed states
to retain a one year waiting period for newconers. The federal
governnent al so agreed to pay two-thirds of the program costs to
encourage |l egislatures to increase benefits. This idea was that
the nore generous a state was with its own noney, the nore
federal dollars that state would get." [d. Over the decades,
the AFDC grew into a programthat provided over $22 billion in
benefits in 1993. [d. Although AFDC s expenditures grew over

time, "the average real nonthly benefit did not.” [d. The
federal governnent, in recent years, paid approximtely fifty-
five percent of the AFDC benefits. 1d. However, the percentage

varied fromstate-to-state. For exanple, the federal governnent
provi ded seventy-ei ght percent of M ssissippi's AFDC paynents in
1995 as conpared to only fifty percent of New York's AFDC
paynents. Despite this injection of federal nobney, there existed
great disparities in the anmount of AFDC benefits paid in states.
For varying reasons, which are plainly beyond the scope
of this opinion, Congress repealed the AFDC in 1996 when it
enacted the PRAORA. This | egislation abolishes the AFDC
entitlenment programand replaces it with block grants to the
states. "Under the Tenporary Assistance for Needy Fam |ies
("TANF") program the federal contribution to a state's "famly
assi stance progranf is essentially fixed until 2002 at the |evel
(continued...)



seq., specifically authorizes states to treat interstate
immgrants for one year under the welfare rules (including
benefit amounts) of the states from which they noved. ° Thus,
plaintiffs, here, do not seek to enjoin a statute which is an
anomaly in the current reformation process but rather plaintiffs
seek to enjoin and have decl ared unconstitutional a statute which
many states and the national governnent believe is central to
their current reformefforts.

In this case, the naned plaintiffs, Edw n Ml donado,
his wife and six children, contend that the operation,
i npl enmentati on and enforcenent of Section 9(5)(ii)

unconstitutionally discrimnates agai nst them because it deprives

4. (...continued)

of the federal governnment's 1994 AFDC contribution to the state.”
Id. (citing 42 U S.C.A 8 603(a)(1)). The states have to

mai ntain their "overall welfare expenditures" at 80% or nore of
their 1994 levels. 42 U S.CA 8 609(a)(7). This legislation

al so requires states to encourage their recipients to work.
Further, PRWORA linmits all welfare recipients to only five years
assi stance for life, and requires states to have fifty percent of
the welfare recipients either working or participating in sone
type of "work activity" by the year 2002. Zubler, supra, at 927
(citations omtted). |In essence, these changes in the national
wel fare |l aws, including the one year waiting period, are designed
to give the states great latitude in deciding howto reformtheir
wel fare prograns; the idea being that states, under a
decentralized system wll be able to inprove the welfare system
by experinmenting with different prograns on the state and | ocal

| evel .

5. 42 U S.C A 8 604(c) (Supp. 1997) provides:
A State operating a program funded under this part nay
apply to a famly the rules (including benefit anounts)
of the program funded under this part of another State
if the famly has noved to the State fromthe other
State and has resided in the State for |ess than under
12 nont hs.



them of welfare benefits that simlarly situated residents of
Pennsyl vania woul d receive if they were in the Ml donados'
position. In My 1997, the Mal donados noved to Pennsylvania from
Guayama, Puerto Rico. The stated reason the famly noved to
Phi | adel phia was to receive nedical care that woul d have not been
avail able to themin Puerto Rico. Wthin seven days of arriving
i n Phil adel phia, the Ml donados applied for welfare benefits.
Because of the operation of Section 9(5)(ii), the
Mal donados receive only $304 per nonth in TANF benefits rather
than the $836 per nonth that simlarly situated fam|lies who have
lived in Pennsylvania for the past twelve nonths receive. The
di fference represents a nonthly | oss of $532 per nonth, or 64
percent. Plaintiffs contend that Section 9(5)(ii) deprives them
of basic subsistence-level paynents because they cannot afford
such basic necessities such as shelter, winter heat, clothing,
and food on only $304 per nonth. Moreover, because M. and Ms.
Mal donado cannot currently work, they have no way to generate
income.® The plaintiffs maintain that they cannot afford such
basi ¢ necessities even though they receive other welfare benefits

from Pennsyl vani a.

6. The Commonweal th has determ ned that M. Ml donado is
presently disabled and thus entitled to these benefits. 1In
addi ti on, the Commonweal th has determ ned that Ms. Ml donado
cannot work until she undergoes and recovers from eye surgery
that needs to be done so she can work.

8



For exanpl e, the Mal donados receive approxi mately $720
worth of food stanps per nonth.’ The Ml donados al so receive
nmedi cal benefits through the Keystone-Mercy HMO for which the
Commonweal th i s being charged $1483. 60 per nonth. The Ml donados
al so received two special allowances totaling $213, which coul d
be used for Ms. Ml donado's clothing for job interviews and
transportation to prospective enployers —interviews which the
Commonweal t h has determ ned shoul d not occur until she undergoes
and recovers fromthe eye surgery she needs to be enpl oyabl e.
Because M's. Ml donado could not work, the Ml donados returned
t hese al | onances.

Despite these other benefits, the Ml donados contend
that they wll be unable to provide for life's basic necessities
wi t hout a higher nonthly cash assistance grant. |[|ndeed, the
Mal donados' monthly rent of $350 exceeds their nmonthly cash
assi stance, and they do not receive housing assistance. Further,
t he Mal donados have to pay for utilities such as gas, electricity
and the phone. Once again, the Ml donados do not receive
assi stance for their utilities. The Ml donados al so have to
provide clothing for thenselves and their six children, a cost
which is only exacerbated by the fact that they canme to
Phi | adel phia from Puerto Rico where there was no need for w nter
clothing and now they nmust purchase it. |In light of these

observations, it is clear that the Ml donados face significant

7. In addition, the Ml donados received $955 worth of food
stanps for the initial benefit period of May 22 through June 30.

9



hardshi p in Pennsylvania due to the fact that they only receive
$304 per nonth.

The Mal donados claimthat the disparate treatnent they
receive by the operation of Section 9(5)(ii) is unconstitutional
for three reasons. First, plaintiffs claimthat the nulti-tier
durational residency requirenent discrimnates agai nst new
residents in violation of their fundanmental right to travel
Plaintiffs contend that their fundanmental right to interstate
travel is inplicated in this case because (1) Section 9(5)(ii)
was enacted in part to deter interstate mgration, (2) Section
9(5)(ii) actually deters interstate mgration and (3) Section
9(5)(ii) penalizes the right to interstate mgration. Because
the right to interstate travel is inplicated by Section 9(5)(ii),
plaintiffs contend that Section 9(5)(ii) is subject to strict
scrutiny. As such, plaintiffs argue that Section 9(5)(ii) is
unconstitutional because it was enacted for an inpermssible
purpose and it is not narrowWy tailored to serve a conpelling
gover nnment pur pose.

Second, plaintiffs claimthat Section 9(5)(ii) is
unconstitutional because it violates the Equal Protection C ause.
Plaintiffs argue that even under the rational reviewtest,
Section 9(5)(ii) nust fail because no perm ssible rational
pur pose supports the distinctions created by the schene between
new residents and |longer-termresidents, or the distinctions

anong new residents who noved to Pennsylvania fromdifferent

10



states with varied | ower benefit levels. As such, the statute
vi ol ates the Equal Protection C ause.

Finally, plaintiffs contend that Section 9(5)(ii)
violates the Privileges and Immunities O auses of Article IV and
t he Fourteenth Amendnent because it unjustifiably discrimnates
agai nst new bona fide residents by treating themas Tennesseans
of Kentuckians or other out-of-staters, rather than as citizens
of Pennsyl vania and the United States.

At this stage of the litigation, plaintiffs nove the
Court to prelimnarily enjoin the enforcenment of Section 9(5)(ii)
and any and all policies, rules and regul ati ons pronul gated by
defendants to inplenment Act 35's nulti-tier durational residency
requirenent. The plaintiffs claimthat they are entitled to such
relief because it is clear that there is a Iikelihood of success
on the nerits, they will be subject to irreparable harmin the
absence of such an injunction, defendants will not be subject to
irreparable harmif an injunction is granted, and the public
interest will be furthered if an injunction is granted.

Plaintiffs also nove this Court pursuant to Fed. R
Cv. P. 23(c) and Local Rule 23.1(c) for an Order certifying that
this lawsuit may be maintained as a class action with the class
defined as:

Al present and future AFDC or TANF applicants and

reci pients who have applied or will apply for AFDC or

TANF since inplenmentation of the nulti-tier durational

resi dency requirenent began, and who have been, are

being, or will be denied the Pennsyl vania AFDC or TANF
benefits they would receive if they had resided in

11



Pennsyl vania for at |east twelve consecutive nonths
i medi ately preceding their application for aid.

The Mal donados further nove that they be certified as
representatives of the class, and that their attorneys be
appoi nted by the Court as class counsel. Plaintiffs argue that
they satisfy the threshold requirenents of Rule 23(a) and the
cl ass requirenment of Rule 23(b)(2).°2

In opposition to plaintiffs, the defendants argue that
plaintiffs are not entitled to either a prelimnary injunction or
class certification. Wth respect to the prelimnary injunction,
def endants argue that plaintiffs cannot denonstrate a |i kel i hood
of success on the nerits, that plaintiffs will not be irreparably
harned, that the Commonwealth will be irreparably harnmed, and
that the public interest is furthered by this nmulti-tier
durational residency requirement. Wth respect to the class
certification notion, defendants argue that plaintiffs cannot
satisfy the conmonality, typicality and adequacy of
representation requirenments of Rule 23(a). Defendants al so
generally argue that a class should not be certified in this case
because "it will not lead to efficiencies.”

The Court will first consider plaintiffs' notion for
class certification and then plaintiffs' notion for a prelimnary

i njunction.

8. Although plaintiffs contend in their Conplaint that they al so
can satisfy the requirenents of a Rule 23(b)(3) class, they only
argue for certification of a 23(b)(2) class in their notion.

Thus, the Court will only consider certification under Rule
23(b)(2).

12



I, Class Certification

Federal Rule of G vil Procedure 23(c)(1) provides that
class certification shall be determ ned "as soon as practicable
after the comencenent” of the action. Fed. R Gv. P. 23(c)(1).
A determ nation of class certification does not focus on whether
plaintiffs have stated a cause of action or will prevail on the
nmerits but rather is limted exclusively to whether the

requirenents of Rule 23 have been satisfied. Eisen v. Carlisle &

Jacquelin, 417 U.S. 156, 178, 94 S. C. 2140, 2153, 40 L. Ed. 2d
732 (1974); Wetzel v. Liberty Miutual Ins. Co., 508 F.2d 239, 252

(3d Gr. 1975); Sala v. National R R Passenger Corp., 120 F.R D

494, 495 (E.D. Pa. 1988). This determnation is vested in the

sound di scretion of the trial court. GQulf Gl Co. v. Bernard,

452 U.S. 89, 100, 101 S. Ct. 2193, 2202, 68 L. Ed. 2d 693 (1981),;
Jenkins v. Raymark Indus., Inc., 782 F.2d 468, 471-72 (5th Cr.

1986). Since the court may anmend an order granting cl ass

certification, In re School Asbestos Litigation, 789 F.2d 996,

1011 (3d Gr. 1986), in a close case the court should rule in

favor of class certification. Kahan v. Rosenstiel, 424 F.2d 161

169 (3d Gr. 1970).

To obtain class action certification, plaintiffs nust
establish that all four requisites of Rule 23(a) and at | east one
part of Rule 23(b) are nmet. Wetzel, 508 F.2d 239.

A Rul e 23(a) Requirenments

Rul e 23(a) provides that:

13



One or nore nenbers of the class may sue or be sued as
representative parties on behalf of all only if (1) the
class is so nunerous that joinder of all nenbers is

i mpracticable, (2) there are questions of |aw or fact
common to the class, (3) the clainms or defenses of the
representative parties are typical of the clains or
defenses of the class, and (4) the representative
parties will fairly and adequately protect the
interests of the class.

Fed. R CGv. P. 23(a)(1)-(4).

The United States Court of Appeals for the Third
Circuit has succinctly explained the purposes for which Rule
23(a) was created: "The requirenents of Rule 23(a) are neant to
assure both that class action treatnent is necessary and
efficient and that it is fair to the absentees under the

particul ar circunstances." Baby Neal v. Casey, 43 F.3d 48, 55

(3d Gr. 1994). The nunerosity requirenent addresses the concern
of necessity, and the final three requisites are applied in order
to determne "whether the class action can be maintained in a
fair and efficient manner." |d.

1. Nuner osity

The district court can nake a commpn sense
determ nati on whether it would be difficult or inconvenient to
join all class nenbers as naned parties under the particul ar

circunst ances of a case. See, e.q., Senter v. Ceneral Mtors

Corp., 532 F.2d 511, 523 (6th Gr. 1976); Peil v. National

Sem conductor Corp., 86 F.R D. 357, 365 (E.D. Pa. 1980). The

Third Crcuit has held that joinder is inpracticable even where
the class is conposed of |ess than one hundred nenbers. See

Weiss v. York Hosp., 745 F.2d 786, 808 (3d G r. 1984).

14



In this case, the nunerosity requirenent is clearly
satisfied. |Indeed, defendants do not contest nunerosity.
Def endants have adnmitted, at the TRO hearing, that the proposed
cl ass consists of nore than two thousand famlies annually who
have mgrated or will mgrate to Pennsylvania from states that
provi de | ower cash assistance benefits through the TANF program
Records produced by defendants in response to plaintiffs' initial
di scovery request indicate that, wthin approximately the first
four nonths of full inplenentation of the multi-tier durational
residency requirenent, roughly 730 Pennsylvania famlies have
recei ved | ower cash assistance benefits because they noved to
Pennsyl vania froma state with | ower benefits. Because the
factual and | egal issues relevant to their cases do not vary in
any material way, joinder of all of their clains would be both
inefficient and inpracticable. Thus, the Court finds that the
nunmerosity requirenment has been satisfied.

2. Commonality

Before the Court determ nes whether plaintiffs have
satisfied the cormmonality requirenent, the Court nust first
address whet her the standard for commonal ity has been nodified by

the Third Crcuit's decision in Georgine v. Ancthen Products,

Inc., 83 F.3d 610 (3d. Cr.), aff'd, U S. Dk. No. 96-270.
In Georgine, the Third Crcuit recogni zed that sone of

its prior cases have "stated a very |low threshold for

commnality.” 1d. |In Baby Neal, the Third Grcuit stated that
"[t]he comonal ity requirement will be satisfied if the naned

15



plaintiffs share at | east one question of fact or law with the
grievances of the prospective class.” Baby Neal, 43 F.3d at 56.
And, in School Asbestos Litigation, 789 F.2d at 1010, the Third

Circuit stated that "the '"threshold of commonality is not high.""
(citation omtted). |In Georgine, the Third Grcuit noted that
Baby Neal involved a class action for injunctive relief, thus
rai sing fewer individualized questions, Ceorgine, 83 F.3d at 627,

and School Asbestos Litigation upheld the certification of a

national class "on the ground that the case involved only
property damages."” [d. (citation omtted). The Third Crcuit,

in contrast to these cases, held that "the commonality barrier is

hi gher in a personal injury damages class action, like
[ Georgine], that seeks to resolve all issues, including noncommon
issues, of liability and damages."” 1d.

Hedgi ng on this statenent, however, the Georgine court
qualified this standard of commonality by stating that it was not
hol ding that "this class fails the comonality requirenent
because the test of commnality is subsunmed by the predom nance
requi renment, which this class cannot conceivably neet." 1d. The
Georgine court explained that it was proceeding "cautiously here
because establishing a high threshold for commonality m ght have
repercussions for class actions very different fromthis case .

" 1d. It appears fromthese statenents the Third G rcuit was
bei ng ever so careful not to raise the threshold requirenent of
commnal ity in class actions except in the nost extraordinary

cases, such as Georgine.
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In this case, the Court will not inpose a higher
threshol d of commonality than the standard that was articul at ed

in Baby Neal. Although this class action case possesses its own

uni que features, it is not Georgine. Georgine was a "persona

i njury damages cl ass action,” involving a settlenent class, that
was national in scope, where class nenbers were being asked to
conprom se future clains wthout know ng what those clainms m ght
be. None of these factors are inplicated by the facts in this
case, thus the Court will not inpose the higher threshold
commonal ity requirenent.

Under the Baby Neal standard, plaintiffs easily satisfy
the commonal ity standard because there are many conmon questi ons
of law and/or fact. Under Baby Neal, plaintiffs nerely have to
denonstrate that there is one conmmopn question of law or fact to
satisfy the commonality requirenent. Plaintiffs, in this case,
have al |l eged the exi stence of nunerous questions of fact and | aw,
i ncluding, for exanple: whether the nulti-tier durational
residency requirenent violates plaintiffs' and proposed cl ass
menbers' fundanental right to travel and mgrate interstate;
whether it violates their right to equal protection under the
Fourteenth Amendnent of the United States Constitution; and
whether it violates their rights under the Privil eges and
Il munities Causes of Article IV and the Fourteenth Anendnent.
Based on the existence of these comon questions, the Court finds
that the commonality requirenent is satisfied.

3. Typicality
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The third requirenent, "typicality", focuses upon
whet her the clainms of the class representatives are "typical of

the claims . . . of the class."”®

The typicality requirenent "is
intended to preclude certification of those cases where the | egal
theories of the naned plaintiffs potentially conflict with those
of the absentees by requiring that the common clains are
conparably central to the clains of the naned plaintiffs as to
the clainms of the absentees."” Baby Neal, 43 F.3d at 57.
"Typicality entails an inquiry whether 'the naned plaintiff's

i ndi vidual circunstances are markedly different or . . . the

| egal theory upon which the clains are based differs fromthat
upon which the clains of other class nenbers will perforce be
based.'" 1d. (quoting Hassine, 846 F.2d at 923).

"The inquiry assesses whether the naned plaintiffs have
incentives that align with those of absent class nenbers so that
t he absentees' interests wll be fairly represented." Georagine,
83 F.3d at 631 (citing Baby Neal, 43 F.3d at 57). A plaintiff's

clainms are considered typical where, in light of the facts and

9. "The concepts of commonality and typicality are broadly
defined and tend to nerge.” Baby Neal, 43 F.3d at 56 (citation
omtted). Both requirenents attenpt to "assure that the action
can be practically and efficiently maintai ned and that the
interests of the absentees will be fairly and adequately
represented.” 1d. (citing General Tel. Co. v. Falcon, 457 U.S.
147, 157 n.13, 102 S. C. 2364, 2370 n.13, 72 L. Ed. 2d 740
(1982)). Despite this simlarity, comonality and typicality
serve two distinct functions. "'Comonality' |ike 'nunmerosity'
eval uates the sufficiency of the class itself, and "typicality’
i ke 'adequacy of representation' evaluates the sufficiency of
the named plaintiff . . . ." Hassine v. Jeffes, 846 F.2d 169,
177 n.4 (3d Gr. 1988).
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| aw applicable to the case, litigation of the named plaintiff's
personal clains can reasonably be expected to advance the

i nterests of absent class nenbers. Scott v. University of

Del aware, 601 F.2d 76, 84 (3d Gr. 1979). Additionally, "factual
differences will not render a claimatypical if the claimarises
fromthe sanme event or practice or course of conduct that gives
rise to the clains of the class nenbers, and if it is based on

the sanme legal theory." Gasty v. Amalgamated G othing & Textile

Wrkers Union, 828 F.2d 123, 130 (3d Gr. 1987); Herbert B.

Newberg & Al ba Conte, 1 Newberg on O ass Actions, 8 3.15 (3d ed.

1992) .

In this case, the Court finds that the "typicality"
requirenent is also satisfied. The Ml donado's constitutional
clains are shared by each of the prospective class nenbers. By
denyi ng those famlies who recently have noved to Pennsyl vani a
fromstates that provide a | ower |evel of cash assistance the
full level of benefits that |onger-term Pennsyl vani ans receive,
the nanmed plaintiffs and the class nenbers all have identica
constitutional clains. Although the facts supporting each cl ass
menber's claimw Il not be identical, as they never are, their
clainms arise out of a simlar core of facts: that is, all are
i ndi gent bona fide Pennsylvani a residents who have recently
arrived in or returned to Pennsyl vania from another jurisdiction
that woul d have paid | ower cash assistance benefits, and all are
bei ng denied a portion of subsistence benefits needed to provide

for the basic necessities of life for the period of year. Thus,
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al though the factual circunstances of each class nenber's clains
will not be identical, the clains are not so "markedly different”
that it can be said that the naned plaintiffs' interests wll
perforce conflict with the interests of those of the class.

| ndeed, the Third Grcuit has held that "even
relatively pronounced factual differences will generally not
preclude a finding of typicality where there is a strong
simlarity of the legal theories." Baby Neal, 43 F.3d at 58
(citing De La Fuente v. Stokely-Van Canp, Inc., 713 F.2d 225, 232

(7th Gr. 1983)). In this case, there is a strong simlarity
between the | egal theories being advanced by the nanmed plaintiffs
and the legal theories of the putative class nenbers. Therefore
the mnor factual differences between each nenber of the putative
class do not preclude a finding of typicality due to the fact
that there is, at a mninmnum "a strong simlarity of |ega
t heories.™

Al t hough defendants succeed in denonstrating that there
exi st some individualized questions which arise fromthe factual
di fferences between the putative class nenbers' individual
clains, defendants fail to denonstrate that the "l egal theories
of the naned plaintiffs potentially conflict with those of the

absentees . . . ." See Baby Neal, 43 F.3d at 57. I n ot her

wor ds, the Court concludes that "nanmed plaintiffs have incentives
that align with those of absent class nenbers so that the

absentees' interests will be fairly represented.” See Ceorgine,

83 F.3d at 631 (citing Baby Neal, 43 F.3d at 57).
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4. Adequacy of Representation

Finally, Rule 23(a)(4) requires that plaintiffs nust
"fairly and adequately protect the interests of the class.” Fed.
R GCv. P. 23(a)(4). The Third Grcuit has consistently relied
on two factors:

(a) the plaintiff's attorney nust be qualified,

experi enced and generally able to conduct the proposed

litigation; and (b) the Plaintiff nust not have

interests antagonistic to those of the class.
Weiss, 745 F.2d at 811 (quoting Wetzel, 508 F.2d at 247). In
this case, both of these requirenents have been satisfied; thus,
plaintiffs have satisfied the requirenents of adequacy of
representation.

First, the attorneys who represent plaintiffs have
ext ensi ve experience in conplex litigation generally and in class
actions in particular. There is no doubt that plaintiffs’
attorneys are well-qualified to conduct the proposed litigation.
Second, the plaintiffs do not have interests antagonistic to
those of the class. Defendants argue in their brief that
plaintiffs are not adequate representatives of the proposed cl ass
because their clains are not typical or common with those of the
class. However, as discussed above, these clains are w thout
merit.

| ndeed, plaintiffs have al ready denonstrated the

"ability and the incentive to represent the clains of the class

vigorously." See Hassine, 846 F.2d at 179. Further, as noted

above, there is no conflict between the Ml donados' cl ai ne and
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t hose asserted on behalf of the class. Therefore, the Court
finds that plaintiffs have satisfied the adequacy requirenent of
Rul e 23(a).

Havi ng denonstrated that they satisfied the threshold
requirenents of Rule 23(a), plaintiffs nust now establish that
t heir proposed class neets the subsections of Rule 23(b). In
this regard, plaintiffs argue that they have satisfied the
requirenments of Rule 23(b)(2).

B. Rule 23(b)(2)

Rul e 23(b)(2) provides that:
(b) dass Actions Maintainable. An action may be

mai ntai ned as a class action if the prerequisites of
subdivision (a) are satisfied, and in addition:

* * %

(2) the party opposing the class has acted or refused

to act on grounds generally applicable to the class,

t hereby maki ng appropriate final injunctive relief or

correspondi ng declaratory relief with respect to the

cl ass as a whol e.
Fed. R Gv. P. 23(b)(2). The clear |anguage of Rule 23(b)(2)
thus dictates that a case may be maintained as a class action
only if (1) the prerequisites of Rule 23(a) are satisfied and (2)
the party opposing the class has acted or refused to act on
grounds general ly applicable to the class, thus naking
appropriate final injunctive relief with respect to the class as
a whole. The Third G rcuit has stated that the requirenents of
Rul e 23(b)(2) are "al nost automatically satisfied in actions
primarily seeking injunctive relief." Baby Neal, 43 F.3d at 58

(observing that a 23(b)(2) class "serves nost frequently as the
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vehicle for civil rights actions and other institutional reform
that receive class action treatnent”).

By inplenenting and enforcing the nulti-tier durational
residency requirenent and refusing to cease inplenentation and
enforcenent in light of plaintiffs' clains, both defendants have
acted and refused to act on grounds generally applicable to the
class. In addition, plaintiffs seek broad declaratory and
injunctive relief against the defendants. Thus, this action
falls squarely within the requirenents of Rule 23(b)(2).

Because plaintiffs have sustained their burden of
satisfying the prerequisites of Fed. R Cv. P. 23(a) and the
requirenents of Rule 23(b)(2), this action will be certified as a
class action. The Court now turns to plaintiffs' request for a
prelimnary injunction.

[11. Prelimnary |Injunction

In ruling on a notion for a prelimnary injunction, the
trial court nust consider: (1) the |likelihood that the plaintiff
will prevail on the nerits at final hearing; (2) the extent to
which the plaintiff is being irreparably harnmed by the conduct
conpl ai ned of; (3) the extent to which the defendant will suffer
irreparable harmif the prelimnary injunction is issued; and (4)

the public interest. Merchant & Evans, Inc. v. Roosevelt Bldg.

Products, Co., 963 F.2d 628, 632-33 (3d Gr. 1992). "The

injunction should issue only if the plaintiff produces evidence
sufficient to convince the district court that all four factors

favor prelimnary relief.” 1d. at 192.
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A Li kel i hood of Success on the Merits

The Court nust begin its analysis by considering the
likelihood that plaintiffs will prevail on the nerits of their
clains. In order to properly reach this determ nation, however,
the Court nust first set forth and explain the | aw that nust be
applied in this case.

1. The Applicable Law

As an initial matter, the Court notes that there is no
constitutional right to public welfare assistance, and therefore
a constitutional challenge to classifications created by a
state's welfare statute, standing alone, is subject to rational

basis review Dandridge v. Wllians, 397 U S. 471, 485 (1970).

However, in this case, plaintiffs do not assert a constitutional
right to TANF benefits; instead, they challenge the statute as
violative of their constitutional right to travel, *° their
constitutional rights under the Equal Protection C ause of the
Fourteenth Amendnent, and their constitutional rights under the
Privileges and Immunities C auses of Article IV and the
Fourteenth Amendnent. Although each and every one of plaintiffs'
counts are based on violations of different provisions of the
United States Constitution, all of plaintiffs' clains arise out

of the nodern "right to travel" jurisprudence; an area of

10. The Suprene Court has yet to pinpoint the textual basis for
this right. See Lutz v. Gty of York, 899 F.2d 25, 260 (3d Gr.
1990) (citing no less than seven different constitutional
provi si ons suggested by various Justices as the source of the
right to travel).
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jurisprudence that is unsettled and clearly in need of

clarification by the United States Supreme Court.

However ,
this Court cannot await a clarifying decision by the Suprene
Court but rather this Court nust attenpt to apply this fractured
area of lawto the facts of this case.

In a line of cases beginning wth Shapiro, the Suprene
Court has consi dered whether state durational residency

requirenents inplicated the right to travel and interstate

mgration to such an extent so as to require the application of

11. Many scholars have criticized the Suprene Court's right to
travel jurisprudence, articulating nany reasons as to why this
area of jurisprudence is highly suspect, and indeed, advancing
many cogent reasons as to why Shapiro v. Thonpson, 394 U S. 618
(1969), the leading case in this area, should be overruled or at

| east substantially nodified. See, e.q., Thomas R MCoy, Recent
Equal Protection Decisions—Fundanental Right to Travel or
"Newconers"” as a Suspect O ass?, 28 VAaD. L. Rev. 987 (1975);

Zubl er, supra (citing nunerous |egal scholars who have argued
that the Suprene Court should clarify its "right to travel”
jurisprudence). |ndeed, sone Suprene Court Justices have cl ai ned
t hat Shapiro was wongly decided, nost notably the |ate Justice
Harl an in dissent in Shapiro. Many scholars criticize the
Shapiro Court for issuing a decision that was an exercise in
judicial policymaking rather than textual interpretation of the
Constitution. Further, many scholars claimthat the right to
travel jurisprudence is unsettled and fractured because the
Shapiro Court failed to base the right to travel on a specific
textual provision of the Constitution. See, e.q., Zubler, supra,
at 896-98, 910 (citations omtted). This Court would tend to
agree with this proposition. The Suprenme Court's failure to
ground the right to travel in a particular provision of the
Constitution has led to an unreasoned application of this
doctri ne because the | ower federal courts nust apply this right
to travel jurisprudence without fully considering the purposes
behind the right to travel within its proper textual context.
Being an inferior federal court, however, this Court nust attenpt
to fairly apply this unsettled area of law to facts of the case
before it.
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the conpelling state interest test. '?

I n Shapiro, the Court

found unconstitutional provisions denying welfare assistance to
residents who had not resided for at | east one year within the
jurisdiction of the particular state in which the applicant had

applied for benefits. *

The Court found that such provisions
discrimnate invidiously by "creat[ing] two cl asses of needy
resident famlies indistinguishable fromeach ot her expect that
one is conposed of residents who have resided a year or nore, and
t he second of residents who have resided |l ess than a year, in the

jurisdiction.” 1d. at 627. The Court found that "any

12. It is noted that the Suprene Court, in Shapiro, mde no

di stinction between the right to travel and the right to
interstate mgration, despite the fact that these two rights are
not identical. For exanple, a person nmay have the right to
travel in and through a country; however, this very sanme person
may not have the right to mgrate, that is, establish a permanent
residence in that country. See Zubler, supra, at 896. The
Shapiro Court, as well as many other courts, did not attenpt to
di stingui sh between these two separate and distinct rights, nor
did the Court attenpt to ground these rights in any particul ar
textual provision of the Constitution. Many schol ars opine that
this failure to distinguish between these rights has resulted in
much doctrinal uncertainty in this area of jurisprudence.
Nonet hel ess, because the Suprene Court has treated these rights
coextensively, this Court must do the sane.

13. In Shapiro, plaintiffs challenged the enforcenent of three
separate welfare laws. One group of plaintiffs challenged a
Connecticut statute that had barred them fromreceiving AFDC
benefits because they had not resided in the state for one year
or nmore. Another group of plaintiffs challenged a Pennsyl vani a
statute that had barred them fromreceiving AFDC benefits solely
because they had not been residents of Pennsylvania for a year
prior to their applications. The final group of plaintiffs
chall enged a District of Colunbia Code provision that had
precluded them fromrecei ving AFDC benefits because they had not
resided in the District of Colunbia for one year imrediately
preceding the filing of their applications. Al of the statutes
that were eventually found to be unconstitutional in Shapiro are
strikingly simlar to the statute being chall enged herein.
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classification which serves to penalize the exercise of that
right [to travel] unless shown to pronote a conpelling state
interest, is unconstitutional." 1d. at 634. The Court coul d not
find any conpel ling purposes behind the statutes in Shapiro.

The Court rejected the justification that such a
wai ting period would deter mgration of poor people into the
state; such a justification was directly at odds with the
constitutional right of mgration. [d. at 629. Nor was it
rel evant whether those mgrating to the state in fact were
seeki ng hi gher assistance paynents or cane for other reasons; the
Court found that a state had no nore a right to deter those from
settling in search of greater welfare assistance than it would to
deter those seeking better educational opportunities. 1d. at
631-32. The Court also rejected any justification of the neasure
based on past tax contributions; this "reasoning would | ogically
permt the State to bar new residents from schools, parks, and
libraries or deprive themof police and fire protection.” Such
an apportionment of state services would viol ate equal
protections. 1d. at 632. Finally, the Court held that the
states' legitimate concern for its fiscal integrity could not
justify discrimnation agai nst new residents for the "saving of
wel fare costs cannot justify another invidious classification."

|d. at 633. ™

14. The Shapiro Court, after it declared the right to travel

"fundanental ," took a peculiar turninits logic when it applied

equal protection analysis instead of applying substantive due
(continued...)
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The Suprene Court refined the Shapiro analysis in two

subsequent decisions. In Menorial Hospital v. Mricopa County,

14. (...continued)

process anal ysis. Zubler, supra, at 896. Indeed, it appears that
t he next step should have been substantive due process anal ysis.
Id. at 897 (citing Sherbert v. Verner, 374 U.S. 398 (1963)). In
Sherbert, the Court had struck down a state unenpl oynment program
t hat deni ed benefits to workers who woul d not work on Saturdays.
"Sherbert was one of the first 'unconstitutional conditions
cases, recognizing that the nodern welfare state had nore ways to
deter the exercise of constitutional rights than just using fines
and inprisonnent.” 1d. In Sherbert, the Court held that
"denyi ng benefits to those whose practice their religion by not
wor ki ng on Sat urdays woul d i npose 'the sane kind of burden upon
the free exercise of religion as would a fine inposed for
Saturday worship." 1d. (citing Sherbert, 374 U S. at 404). It
was this substantive due process analysis that was nmanifestly at
work in Shapiro's reasoning because the Court cited Sherbert.
Shapiro, 394 U S. at 634. However, the Court did not cite
Sherbert for its substantive due process analysis, rather it
cited Sherbert for its equal protection analysis. [d.

The Court probably used equal protection analysis
because it realized how difficult it would have been to limt its
due process analysis. See Zubler, supra, at 897-98 (explaining
why the deprivation of welfare benefit cases are not the normal
"penal ty" cases and why courts would have difficulty limting the
reach of substantive due process analysis in any case in which
wel fare benefits had been nodified by the state). Despite the
Court's attenpt to limt the inplications of a substantive due
process anal ysis by instead grounding its reasoning in Shapiro
upon the Equal Protection Clause, the courts find thensel ves
stuck wth the sane overbreadth probl emunder Equal Protection
anal ysi s because courts are required to determ ne whether the
classifications that a welfare statute create are a "penalty" on
the right to travel. The Shapiro Court held that any
classification that "touches on the fundanental right of
interstate novenent" is subject to strict scrutiny. Shapiro, 394
U S. at 638. However, alnost any "state decision regarding
wel fare benefits could "touch on' the right to mgrate and thus
trigger strict scrutiny.” [|d. at 900. Thus, under the Shapiro
Court's penalty analysis, alnpbst any statute which is found to
effect interstate mgration could be found to be unconstitutiona
despite the fact that the statute nay not actually interfere with
this right. As Justice Harlan stated in his dissent in Shapiro,
the fundanental rights strand of equal protection "creates an
exception which threatens to swallow the standard equa
protection rule.” Shapiro, 394 U S. at 661 (Harlan, J.,

di ssenting).
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415 U. S. 250 (1974), the Suprene Court invalidated an Arizona
provision requiring a year's residence in a county as a condition
of receiving nonenergency nedical care at county expense. The
Court posed the issue as whether the state's classification
"penal i zed" persons who had recently mgrated to the state. 1d.
at 256-57. |If there were such a penalty the provision wuld be
unconstitutional unless supported by a conpelling state interest.
Id. at 262-63. The Court found that just as the denial of the
necessities in life in Shapiro operated to penalize recent

m grants so did the denial of nonenergency nedical care. The
Court rejected the state's argunent that since sone nedical

servi ces —energency services —were provided w thout waiting,

t he deni al of nonenergency nedi cal services could be

di stinguished fromthe conplete denial as in Shapiro. 1d. at

259-61. Moreover, the Court, once again, rejected the argunent
that the state's interest in protecting its financial stability
was of a sufficiently conpelling nature. 1d. at 263.

In Dunn v. Blunstein, 405 U. S. 330 (1972), the Court,

relying on Shapiro, invalidated a durational residency provision
requiring one-year's residence before a new resident could vote.
However, Dunn did nore than just apply Shapiro, it nade sone
inportant clarifications of the right to mgrate jurisprudence.
First, the Court broadened Shapiro by rejecting any notion that
Shapiro was limted to cases where there was either an intent to
deter mgration or actual deterrence. The Court stated that

strict scrutiny applies to any classification that serves to
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penalize that right to travel regardless of |egislative intent or
actual deterrence. |d. at 340-41. The second clarification in
Dunn was that Justice Marshall attenpted to limt the reach of
Shapi ro. Justice Marshall expl ained that a durational residency
requi renent would not penalize one's right to travel where the
statute was not applied to that person solely based on that
person's recent arrival in that state. 1d. at 342 & n.12.

In sum Shapiro and its progeny establish that a state
| aw i nplicates the fundanental right to travel and therefore
triggers strict scrutiny: (1) when inpeding interstate travel is
its primary purpose; (2) when its uses a classification which
serves to penalize the right to travel; or (3) where it actually

deters such travel. Attorney CGeneral of New York v. Soto-Lopez,

476 U. S. 898, 903 (1986) (plurality opinion). Before determ ning
whet her there is a likelihood that plaintiffs will succeed on the
merits, the Court nust further explore the Suprene Court's right
to travel jurisprudence because the Suprene Court has appeared to
subtly nove away from Shapiro's fundanental rights analysis.

| ndeed, no majority of the Court has used Shapiro's strict

15. Some commentators have criticized the Court for separating
the idea of penalty from deterrence. See Zubler, supra, at 901
| ndeed, it has been suggested that "if the validity of a
classification depends on the inportance of |ost benefits rather
than the classification's deterrent effect, 'what is being
protected is not the right to travel, but the right to the

wi t hhel d benefit.'" 1d. (citing The Suprene Court —1973 Term -
Leadi ng Cases, 88 HarRv. L. ReEv. 43, 117-18 (1974)).
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scrutiny since Maricopa,'® and the Court has noved towards
sonmething of a rational reviewtest in right to mgrate cases.
The Court first backed off Shapiro's holding in Sosna
v. lowa, 419 U S. 393 (1975). 1In this case, the Court upheld the
state's one year residency requirenent for petitioners seeking a
di vorce decree when the petitioner is not a state resident for at

| east one year. The Court found two factors that distinguished

Sosna from Shapiro, Dunn and Mari copa. First, the Court noted

that the state's interests in regulating donestic relations and
protecting its divorce decrees fromcollateral attack was
materially greater than the budgetary and recordkeeping interests
advanced in prior cases. Second, the Court found that the del ay
in divorce did not "irretrievably foreclose[]" persons from

eventual ly obtaining a divorce. The test the Court applied in

16. In Soto-Lopez, only the plurality opinion witten by Justice
Brennan applied Shapiro's fundanmental rights analysis. The other
five Justices flatly refused to apply Shapiro's analysis. In
their brief, plaintiffs argue that three Justices, in the dissent
written by Justice O Connor, agreed with the utility of Shapiro.
Justice O Connor's dissent directly contradicts plaintiffs
position. Although Justice O Connor recognized that the
plurality applied Shapiro's enhanced scrutiny, Justice O Connor
explicitly stated that "hei ghtened scrutiny, either under the
‘right to mgrate' or the Equal Protection Clause . . . is

i nappropriate” in the case at bar. Soto-Lopez, 476 U S. at 924
(O Connor, J., dissenting). Indeed, Justice O Connor inplicitly
attacked Shapiro's penalty anal ysis when she stated that
regardl ess of the Constitutional provision that is used to attack
a statute, "sonething nore than the mniml effect on the right
to travel or mgrate that exists in this case nust be required to
trigger heightened scrutiny or the plurality's right to trave
analysis will swallow all the traditional deference shown to
state econom c and social regulation.”™ 1d. at 925. Justice

O Connor seened to be echoing those sane concerns as to the
overbreadth of Shapiro that Justice Harlan first expressed in his
di ssent in Shapiro nearly thirty years ago.
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this case was an ad hoc bal ancing test and shoul d probably best

be viewed as sui generis. Zubler, supra, at 905.

After Sosna, a nore noticeable trend in case | aw

appeared in the case of Zobel v. WIllians, 457 U S. 55 (1982).

In Zobel, the Court invalidated an Al aska statute providing
paynments fromoil revenues to all residents where the size of the
paynment was determned by years of residency.* The Court found

t hat such a nmeasure could not even survive the m ni num
rationality test. The Court warned that an approach that divided
residents by years of residency threatened inequality over a

| arge field, whereby residents would be entitled to governnent
services and benefits based on length of residency. |[d. at 64.
In this opinion, Chief Justice Burger, witing for the Court,
made no nention of penalties and wote in a footnote that the
"right to travel analysis refers to little nore than a particul ar
application of equal protection analysis.” |1d. at 60 n.6. He
further enphasized that "[r]ight to travel cases have exam ned,
in equal protection terns, state distinctions between newconers
and longer termresidents.” 1d. This |language clearly indicates

the Court's desire to shift the analysis in right to mgrate

17. In Zobel, the statute in question basically provided that
each person 18 years old or ol der receives one dividend unit for
each year of residency subsequent to 1959, the first year of
statehood. Based on this statute alone, a clear distinction can
be noticed between Zobel and Shapiro and its progeny, that is,
Zobel was a case that dealt with a fixed residency requirenent
that treated each year as a different group; whereas, the Shapiro
cases only dealt with two groups —residents for one year or nore
and residents for |ess than one year.
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cases away fromthe fundanental right/penalty analysis. |ndeed,
the Court noted that there was no need to determ ne whet her
enhanced scrutiny should apply because the Al aska statute failed
the mnimal rationality test.

However, the mnimumrationality test that was applied
by the Zobel Court appeared to be an "enhanced" rational basis
review. Zubler, supra, at 905. Indeed, Professor Lawence Tribe
has argued that the Court's enhanced review appears "nore the
result of dissatisfaction with existing tools of equal protection
anal ysis for dealing with [discrimnation agai nst newconers] than
of any overall shift in the Court's scrutiny of how well various
purposes fit legislatively chosen neans.” 1d. at 905-906 (citing
Lawence H Tribe, AMER cAN CONSTITUTIONAL LAW 8§ 16-2 (2d ed. 1988)).
Thus, the Court appears to have established a different test, in
the framework of Equal Protection, to use in deciding right to
travel cases. The Court has created a rational basis review that
has nore punch then the typical rational review test.

Thi s "enhanced" rational basis review was actually

applied by the Court again in the case of Hooper v. Bernalillo
County Assessor, 472 U S. 612 (1985). In Hooper, the state

provi ded a tax exenption for Vietnam Veterans residing in the

state prior to May 8, 1976. The Court, applying Zobel's rationa
review basis, invalidated the preference because it was based on
a inperm ssible purpose —the state's desire to reward its "own"
residents based on their "past contributions" to the state. |1d.

at 622-23. Cting Zobel, the Court noted that residents may not
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be discrimnated against solely on the basis of the date of their
arrival in the state. 1d. at 623. Thus, Hooper continued the
Court's trend away from applyi ng enhanced strict scrutiny in
right to travel cases.

In 1986, the Suprene Court decided the Soto-Lopez case,

whi ch only caused nore confusion with the right to mgrate
jurisprudence. In this case, the Suprene Court struck down a
civil service enploynent preference for veterans who had lived in
New York when they entered the service. ' Al though the Court had
only recently applied the Zobel test in Hooper, the Court was
unable to produce a majority opinion. The plurality opinion,

aut hored by Brennan, used Shapiro's penalty analysis to invoke
strict scrutiny to strike down the state's preference program
favoring longer-termresidents. Chief Justice Burger and Justice
Wi te concurred, but only on the grounds that New York's program
failed Zobel's mnimal rationality test. Justice O Connor
Rehnqui st and Stevens di sagreed, arguing that New York's program

passed equal protection rational basis and that the programs

18. The statute at issue in Soto-Lopez granted a civil service
enpl oynent preference, in the formof points added to exani nation
scores, to New York residents who were honorably discharged
veterans of the United States Arnmed Forces, who served during
time of war, and who were residents of New York when they entered
mlitary service. Soto-lLopez, thus, is a case where the statute
created fixed, permanent distinctions between residents based on
when they arrived in the state. Thus, it can be distinguished
fromthe Shapiro cases on this ground. Shapiro and its progeny
are cases that deal with distinctions between all |ong-term
residents and all newconers; whereas, Soto-Lopez was a case that
dealt with not only Shapiro type distinctions but also

di stinctions between | ong-termresidents.
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mnimal effect on interstate mgration was insufficient to invoke
the higher scrutiny of the Comty C ause, on which these justices
now grounded the right to mgrate. Thus, this Court is left with
the task of applying this splintered jurisprudence to the facts
of this case to determ ne whether Section 9(5)(ii) passes
constitutional nuster. However, before the Court applies this
law, it nust describe Justice O Connor's Comty Clause test in
nore detail because the plaintiffs here advance this sanme Comty
d ause'® argunent .

I n Zobel, Justice O Connor suggested that the right to
m grate should be based in Article IV's "Privil eges and

| muni ties" C ause, and her dissenting opinion in Soto-lLopez

gai ned the votes of both then-Justice Rehnquist and Justice
Stevens. Justice O Connor in Zobel found that the right to
mgrate was based in the text of the Comty C ause of Article IV,
hol ding that this provision of "the Constitution supplies the

rel evant basis for analysis in evaluating clains . . ., where the
principal allegation is that the state schene i npermssibly

di stingui shes between state residents, allegedly inposing a

rel ati ve burden on those who have nore recently exercised their

right to establish residence in the State." Soto-Lopez, 476 U. S,

at 920 (citing Zobel, 457 U S. at 74-75 (O Connor, J., concurring

opinion)). Under this Comty C ause analysis, the

19. The Comty C ause guarantees that the "G tizens of each
state shall be entitled to all Privileges and Inmunities of
Citizens in the several States.” U S. Const. Art. 1V, § 2.
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constitutionality of a durational residency requirenent would
depend in part on whether non-citizens "constitute a peculiar
source of the evil at which the statute is ained." Zobel, 457
US at 76. If the Court did find that the non-citizen
constituted the peculiar source of evil, the statute would be
found unconstitutional if there was no "'substanti al

rel ationship' between the evil and the discrimnation practiced
agai nst the noncitizens."” |d. Thus, Justice O Connor, through

her concurrence in Zobel and dissent in Soto-Lopez, has added

another winkle to the Suprene Court's right to mgrate
jurisprudence, which this Court nust attenpt to apply to this
case.

2. The Law Appli ed

What ever the current state of the Suprenme Court's right
to mgrate jurisprudence, the Court nust apply the Shapiro
anal ysis to the case at bar because it is still binding precedent
on this Court due to the fact that it has never been overrul ed
and its facts are simlar to this case.

Under Shapiro and its progeny, a state law inplicates
the fundanental right to travel and therefore triggers strict
scrutiny: (1) "when inpeding [interstate] travel is its primry
objective"; (2) "when it actually deters such travel"; or (3)
"when its uses any classification which serves to penalize the

right to travel." Soto-lLopez, 476 U. S. at 903 (citations and

internal quotations omtted). Plaintiffs argue that strict

scrutiny should be applied to review Section 9(5)(ii) because the
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multi-tier durational residency requirenent exhibits all three of
these features. Notwi thstanding plaintiffs' argunent, the Court
finds that in light of the record before it, plaintiffs have not
established that any of these features are present.

First, plaintiffs have not established that the
"primary objective" of Section 9(5)(ii) is to inhibit interstate
m gration. Defendants argue that Section 9(5)(ii) furthers two
governnental objectives: (1) the distinctions created by the
multi-tier durational residency requirenent will encourage work
and self-sufficiency and (2) Section 9(5)(ii) wll prevent
Pennsyl vania from becom ng a "wel fare nagnet,"” thus ensuring the
financial stability of Pennsylvania's welfare program
Plaintiffs surely cannot claimthat Pennsylvania' s objective to
encourage its residents to work and becone sel f-sufficient would
support a finding that the primary objective of Section 9(5)(ii)
is toinhibit interstate mgration. |Indeed, the Shapiro Court
has held that the purported goal of encouraging enploynent is an
"admttedly perm ssible state objective[]." Shapiro, 394 U. S. at
634. Thus, in order to support their "primry objective"
argunent, plaintiffs nmust | ook to the other purpose advanced by
def endants.

As state above, defendants candidly admt that Section
9(5)(ii) was enacted to prevent Pennsylvania from becom ng a
wel fare magnet. I n general terns, the welfare nagnet theory
"postul ates that poor people are induced to nove to states which

pay rel atively higher welfare benefits because they want to take
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advant age of those benefits."? (Hartman Decl. § 5). When
defendants state that Section 9(5)(ii) was enacted to prevent
Pennsyl vania from becom ng a wel fare magnet, what defendants are
in essence saying is that Pennsyl vania enacted Section 9(5)(ii),
at least in part, to discourage poor mgrants fromcomng to
Pennsyl vania to take advantage of its welfare benefits. Thi s
finding is necessarily so because the only way Pennsyl vani a can
achieve its goal of not becom ng a welfare magnet is if poor
m grants do not cone to Pennsylvania, that is what Section
9(5)(ii) was intended to do in part.

The Suprene Court has repeatedly stated that a | aw
enacted for the purpose of inhibiting mgration into state is

virtually unconstitutional. See Hooper, 472 U S. at 620 n.9;

Zobel , 457 U.S. at 62 n.9; Maricopa, 415 U S. at 263-64; Shapiro,
394 U.S. at 629. |Indeed, the Suprene Court has held that "the

20. At the prelimnary hearing, Professor John Hartnan, an

Assi stant Professor of Sociology at Col unbia University,
testified that there sinply exists no statistical evidence that
woul d support the welfare magnet theory. These findings were
based on statistical studies that he and a col |l eague had
conduct ed over a two-year period. Based on these studies,

Prof essor Hartrman reached the conclusions that poor mgrants are
not nore likely to nove to states with higher benefits than
states with lower wel fare benefits; poor mgrants are not nore
likely to receive AFDC than |long-termresidents; relatively high
wel fare benefits | evels do not hold poor people in place; and
relatively high welfare benefits do not encourage the receipt of
benefits. Professor Hartman al so strongly criticized seven ot her
| arge scale attenpts to neasure the magnetic effect of welfare
benefits. In his opinion, "each of the studies [are] flawed in
sonme neani ngful way, and none of the studies truly test[] the
proposition that poor wonen of chil dbearing age are likely to
nmove from states that pay | ow AFDC benefits to states with higher
AFDC benefits.” (Hartman Decl. | 8)
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pur pose of inhibiting mgration by needy persons into the State
is constitutionally inpermssible.” "If a law has 'no other
purpose than to chill the assertion of constitutional rights by
penal i zi ng those who choose to exercise them then it [is]
patently unconstitutional.'" Shapiro, 394 U S. at 631 (citation
omtted).

Applying this law, this Court can draw two concl usi ons
about the wel fare magnet purpose advanced by the Comonweal t h.
First, the purpose of preventing the Conmonweal th from becom ng a
wel fare magnet is constitutionally inpermssible. See id. at
629. The Commonweal th sinply cannot attenpt to di scourage poor
persons frommgrating to the Commonwealth in order to prevent
the state frombecomng a welfare magnet; the law is clear on
this point. Mreover, the Commonweal th cannot purify this
i nperm ssi ble purpose with the assertion that the noney saved by
di scrim nating agai nst newy-arrived TANF recipients wll provide
Pennsyl vania with resources to direct additional assistance to
|l onger-termresidents. [d. at 633. |Indeed, the Suprene Court
has stated that while "a State has a valid interest in preserving
the fiscal integrity of its prograns,” the "State nmay not
acconplish such a purpose by invidious distinctions between
classes of its citizens." |1d. The Shapiro Court concluded by
hol ding that states "nust do nore than show that denying welfare
benefits to new residents saves noney. The saving of welfare
costs cannot justify an otherwi se invidious classification.” [d.

Applying this precedent, it is obvious that Pennsylvania's
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pur pose of preventing it frombeconmng a welfare nmagnet is
constitutionally inpernissible.?

The second conclusion that this Court reaches, however,
is that strict scrutiny should only be applied if the "primary
obj ective" of Section 9(5)(ii) is to deter mgration. Soto-
Lopez, 476 U. S. at 903. Thus, the question posed to this Court
is whether the "primary objective" of Section 9(5)(ii) is the
i nperm ssi bl e purpose of deterrence or the perm ssible purpose of
encouragi ng work and self-sufficiency. Plaintiffs, citing

2

Section 9(5)(ii)'s legislative history, * official statenents the

21. Although this result may seem counter-intuitive on an
econom c level, this result is nmandated by the Suprene Court's
constitutional |aw

22. Plaintiffs first direct this Court's attention to evidence
di scl osing the Commonweal th's | ongstandi ng all eged ani nus toward
i npoveri shed mgrants. However, this alleged evidence is
irrelevant to this case because it is not the legislative history
to Section 9(5)(ii), but rather is the legislative history to
prior statutes and even bills that were never enacted into | aw
Wth respect to Section 9(5)(ii), plaintiffs quote statenents
made by two state representatives that allegedly reflect the
| egislative history of Section 9(5)(ii). One of these statenents
was nmade by Representative Charles Dent during debate on the bil
t hat becane Act 35. Rep. Dent stated that Pennsylvania wll
"wel cone"” only those who cone to the Commobnwealth "for a life,
not for a subsidy[.]" House Leg. J. at 925-96. And Rep. Pat
Browne stated that individuals who nove to Pennsyl vania for
benefits are "individuals who are here to cherry-pick and here to
shop for our benefits." House Leg. J. at 935 (May 15, 1996).
These statenents are hardly overwhel m ng evi dence t hat
Pennsyl vani a passed Section 9(5)(ii) wth the primry purpose of
deterring mgration. |Indeed, these statenents were nade by only
two state representatives and were nmade during a debate over Act
35, not specifically Section 9(5)(ii). Based just on these two
statenents, any court would be hard-pressed to conclude that the
| egislative intent behind the enactnent of Section 9(5)(ii) was
to deter mgration.

Plaintiffs also rely on statenents that were contai ned

(continued...)
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DPW has made to the federal governnent in inplenenting the nulti-

tier benefits schene, 2

and statenents nmade by defendants in

their briefing, argue that the primary objective of this statute
is to deter mgration. |In contrast, defendants contend that the
pri mary purpose behind the enactnent of Section 9(5)(ii) is to
encourage work and self-sufficiency. In support of this
position, defendants cite to Section 401 of Act 35 which sets
forth the legislative intent for the enactnment of Act 35: "It is
hereby declared to be the legislative intent to pronote the self-
sufficiency of all the people of the Coormonwealth.” It is rare

that a Court is provided with such a clear statenent of the

| egislative intent behind a statute.

22. (...continued)

in a platformwhen Governor R dge was canpai gning for the
governorship in 1994. However, statenents nade by a candi date
for governor sinply cannot be considered |egislative history for
a statute that was enacted nearly two years later. It is one
thing for Governor Ridge's supporters to hold himaccountable for
the prom ses he made in his platformfor governor; it is an
entirely different proposition to raise the prom ses he made in
his platformto | egislative history.

23. The DPWapplied to the federal governnent for a waiver of
AFDC requirenents that, until the passage of PRWORA, woul d have
precl uded enforcenent of the nmulti-tier durational residency
requirenment. In that application, DPW stat ed:
We request a waiver to limt the AFDC grant for
applicants and recipients during the first 12 nonths of
residency in this State. The grant shall not exceed
the | esser of the maxi mum assi stance received in the
prior state or the maxi num avail abl e in Pennsyl vani a.
Current policy does not require a national paynent
standard, and the paynent anounts vary w dely from
state to state. We nust ensure that Pennsyl vania
resources are available to Pennsylvania residents.
Denonstration Project 1115 Waiver Application at IV-10 (enphasis
added) .
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After considering the purposes that Section 9(5)(ii)
was enacted for, the Court concludes that plaintiffs cannot
establish that the "primary objective" behind the enactnent of
Section 9(5)(ii) was to deter mgration. The snippets of
| egislative history and the statenent fromthe DPWdo not
convince this Court that the primary objective behind the
enact ment of Section 9(5)(ii) was to deter mgration in |ight of
the clear legislative intent of Act 35, which is to encourage
sel f-sufficiency and work. Wile the Court recognizes that one
of the purposes behind Section 9(5)(ii) was to di scourage an
i nflux of poor mgrants into Pennsylvania, the Court sinply
cannot find that this was Pennsylvania's primary objective in
enacting Section 9(5)(ii). Thus, strict scrutiny will not be
applied based on the "primary objective" of the statute.

Plaintiffs also fail to prove that Section 9(5)(ii)
actually deters mgration. The only evidence that plaintiffs
offer in support of their actual deterrence argunent is not
evidence at all but rather a statenment nmade by the Shapiro Court.
In Shapiro, the Court held that state |aws requiring indigent
famlies to wait a year before receiving subsistence | eve
benefits are "well-suited to discourage the influx of poor
famlies in need of assistance." Shapiro, 394 U S. at 631. The
plaintiffs here, just like the plaintiffs in Shapiro, sinply
offer no enpirical evidence that Section 9(5)(ii) wll discourage
mgration. This Court sinply cannot rely on specul ati on and

conjecture in deciding whether a statute is potentially
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unconstitutional. |In addition, the little evidence which has
been offered indicates that there is no actual deterrence.

| ndeed, plaintiffs' own w tness, Professor Hartman, concl uded
that poor mgrants do not nove based on welfare benefits, i.e.,
wel fare benefits sinply are not a considerati on when poor

m grants decide to nove. Thus, the Court finds that plaintiffs
cannot establish that Section 9(5)(ii) actually deters

m gration.

Finally, the Court finds that plaintiffs cannot
denonstrate that Section 9(5)(ii)'s durational residency
requirenent results in a "penalty" on the right to interstate
mgration. To begin, the Suprene Court has nade it clear that
not every durational residency requirenent rises to the |evel of
a penalty and that the paraneters of the Shapiro penalty analysis
are undefi ned:

Al t hough any durational residency requirenent inpinges

to sone extent on the right to travel, the Court in

Shapiro did not declare such a requirenent to be per se

unconstitutional. The Court's hol ding was conditioned,

394 U S. at 638 n.21, 89 S. C. at 1333 n.21, by the

caveat that sone "waiting period or residence

requirenents . . . may not be penalties upon the
exercise of the constitutional right to interstate

travel ." The anmount of inpact required to give rise to
the conmpelling-state interest test was not nade clear.

24. The Court notes that the Shapiro Court nerely surm sed that
the statute in question therein would actually deter mgration;
its conclusion was not based on enpirical evidence. This Court,
however, cannot rest its finding on conjecture because the
Suprenme Court's decisions require this Court to determne if the
durational residency requirenment actually deters mgration.
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Mari copa, 415 U. S. at 256-57. Thus, the question here is whether
the durational residency requirenent that limts cash benefits to
the |l evel of the state of prior residence but that allows
qualified new residents access to food stanps, clothing for job
interviews, nedical assistance, energency assistance, and job
transportation rises to the level of a penalty on the right to
interstate mgration that would trigger strict scrutiny analysis.

See Warrick v. Houstoun, Gvil Action No. 94-1634, at 16 (WD

Pa. Aug. 30. 1996). This Court concludes that it does not.

Relying on Shapiro and its progeny, plaintiffs argue
that Section 9(5)(ii) penalizes plaintiffs and class nenbers by
[imting TANF benefits to the level of plaintiffs' and the class
menbers' prior state of residence because it deprives them of
basic necessities of life. The Court, however, first finds
several distinctions between the statutes at issue in Shapiro and
its progeny and the durational residency requirenent at issue
here. |In Shapiro, the statute at question therein deprived the
newconers of all benefits necessary for basic sustenance and
heal th, including food, shelter and nedical care, a conplete
denial that would [ast for a year. The deprivation in Shapiro,
thus, clearly inposed a penalty on the newconers because it
essentially deprived themof life's basic necessities.

In this case, the newconers to Pennsylvania are not
bei ng deprived of the things that are necessary for their very
survival, since the plaintiffs and class nenbers are eligible to

recei ve TANF cash assi stance benefits, albeit, at a reduced
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| evel, food stanps, clothing for job interviews, nedica

assi stance, and job training and transportation, in addition to
recei ving assistance in finding enploynent, without regard to any
durational residency requirenent. Indeed, this case is

di stingui shabl e from Shapiro because Shapiro addressed a statute
whi ch caused a conplete deprivation of life's basic necessities.
For exanpl e, the newconers in Shapiro received no cash
assistance. In this case, the newconers receive TANF cash

assi stance at the sanme |level that they would have received in
their state of prior residence. The plaintiffs also receive food
stanps ($720 per nonth) and nedi cal benefits ($1483. 60 per

nmonth), and are eligible to receive the state's assistance in
finding enploynent. These facts mlitate against a finding that
the nmulti-tier durational residency requirenent inposes a penalty
on the plaintiffs' right to interstate mgration.

This conclusion is bolstered by the fact that the | ower
benefits provided do not nmake new residents any worse off because
the new residents receive exactly what they were receiving or
woul d have received in their state of prior residence. Thus, the
"penalty" that plaintiffs allege is inposed on them for
exercising their right to mgrate interstate is not a "penalty"”
in the traditional sense of the word —a | ost benefit that the
person woul d have recei ved had he not exercised sone
constitutional right. Zubler, supra, at 897. |Indeed, the

plaintiffs here have | ost no benefit that they woul d have
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recei ved had they not exercised their right to mgrate. ® Thus,
given the fact that new migrants are provided the neans of
obtai ning what is necessary for their basic sustenance and
heal th, conmbined with the fact that the Suprene Court has subtly
nmoved away from applying the penalty analysis in cases where
t here has been no penalty in the traditional sense, the Court
finds that Section 9(5)(ii)'s multi-tier durational residency
does not act as a penalty on plaintiffs' right to interstate
m gration.

Because the durational residency requirenent of Section
9(5)(ii) dose not operate as a penalty on an individual's right
to interstate mgration, strict scrutiny is not appropriate.
Thus, Section 9(5)(ii) need only be rationally related to a
| egiti mate government purpose to survive the constitutiona
chal | enge nmounted in the present case.

As stated above, the Commonwealth offers as its
| egi ti mat e governnment objectives: (1) "discouragi ng persons from
shoppi ng around for the 'best benefit package of the year'" (2)

an intent to encourage enploynent, self-respect and self-

25. This entire discussion with respect to whether or not the
Mal donados were penalized for exercising their right to mgrate
hi ghlights the difficulty that courts have in applying the
Shapiro Court's penalty analysis to a case where there is not a

penalty in the traditional sense of the word. 1In fact, the
"penalty” that is allegedly inposed in these cases is a nere
| egal fiction. |Indeed, in the Court's nore recent cases, the

Court appears to have tended to subtly shift the anal ysis away
fromthe penalty aspect of Shapiro because of the inherent
difficulty in applying this analysis in cases where there exists
no penalty in the traditional sense.

47



dependency anong its welfare recipients, that is to encourage
self-reliance over reliance on welfare. The first purpose, of
course, is an unconstitutionally inpermssible purpose. See
Shapiro, 394 U S. at 629. The Suprene Court has explicitly
stated that "the purpose of inhibiting mgration by needy persons
into the State is constitutionally inpermssible.” 1d. The
defendants admt that Section 9(5)(ii) was enacted in part to

di scourage wel fare recipients from shoppi ng around for benefits
and to prevent an "influx of indigent people fromother states.”
Because the first purpose is not valid, the Court nust turn to

t he second purpose offered in support of Section 9(5)(ii). This
pur pose, unlike the first purpose, is clearly a legitinmate
government objective. The Suprene Court has stated that
encouraging work is an "admttedly perm ssible state
objective[]." 1d. at 634. Thus, the next question to be
answered i s whether Section 9(5)(ii) is rationally related to a
| egiti mate governnment purpose.

Al t hough the Suprene Court has stated that encouraging
enpl oyment is a legitimte governnment purpose, the Court has al so
expressly held that a one-year waiting period that is justified
as a nmeans of encouragi ng new residents to seek and obtain

enpl oynent sooner "provides no rational basis for inposing a one-

year waiting period restriction on new residents only." [d. at
637-38. Thus, under binding Suprene Court precedent, Section
9(5)(ii)"s one year waiting period sinply cannot be justified by

claimng that it encourages newconers to work because it sinply
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is not rationally related to this purpose. |Indeed, a close
review of how Section 9(5)(ii) would operate indicates that
Section 9(5)(ii) nust fail because of its inherent irrationality.

To begin, if the goal of the multi-tier durational
residency requirenent is to pronote self-sufficiency, for exanple
by encouragi ng work, "this logic would also require a simlar
waiting period for long-termresidents of this State."” [d. at
637. In addition, defendants' justification depends on the
whol 'y unsubstanti ated assunptions that newconers to Pennsyl vani a
are sonmehow | ess notivated than nore established TANF recipients
to seek work and that, when they apply for cash assistance, the
menbers of the latter group but not the fornmer have exhausted any
alternatives the Commonweal th has to offer

Mor eover, the conplete irrationality of Section
9(5)(ii) is exposed when the Court conpares the anount of
benefits that simlarly situated groups of newconers wll
receive. The Commonweal th has enacted Section 9(5)(ii) for the
pur pose of encouraging work; the assunption being that if the
newconers receive | ess noney, then they will have a greater
incentive to join the work force. Thus, one would expect that
Section 9(5)(ii), in operation, would limt the benefits that al
newconers receive because the purpose is to encourage all
newconers to work. Section 9(5)(ii), however, fails mserably to
achi eve this purpose.

| ndeed, Section (5)(ii) and its rules and regul ati ons

provide for nultiple benefit levels for identically situated
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newconers. For exanple, if you had two famlies, identically
situated, arriving in Pennsylvania on the sanme day, establishing
a residence in Pennsylvania and then applying for TANF benefits,
but one of the famlies was fromCalifornia and one was from
Puerto Rico, the family from California® would receive the sane
benefits that a long-termfamly would receive, and the famly
fromPuerto Rico would receive the limted benefits. At the
present time, approxinmately twenty states have welfare benefits
hi gher then Pennsyl vania's benefits; newconers that cone from any
of these twenty states would automatically receive the full

anount of Pennsylvania TANF cash assistance. |n addition, but
nore surprisingly, the residency requirenent appears not to apply
to poor mgrants fromother countries. Hence, new state
residents fromone of the United States that pays |ower benefits
Wi Il receive | ess cash assistance than new residents from foreign
countries. Fromthese observations, it is manifest that Section
9(5)(ii) is anything but rationally related to achieving its

pur pose of encouragi ng newconers to work. |Indeed, |arge groups
of newconmers would automatically receive full benefits upon first
arriving in Pennsylvania. This result underscores the

irrationality of Section 9(5)(ii).

26. Because California provides nore generous benefits to TANF
reci pients than Pennsyl vani a does, those people who nove from
California to Pennsylvania and apply for benefits in Pennsyl vani a
recei ve the sanme anount that |onger-term Pennsyl vania residents
receive. 62 P.S. 8 432(5)(ii).
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Because plaintiffs cannot denonstrate that Section
9(5)(ii) is rationally related to its espoused governnent al
purpose, it appears that Section 9(5)(ii) violates the Equal
Protection C ause of the Fourteenth Amendnent. Thus, plaintiffs
27

have established a |i kelihood of success on the nerits.

B. | rreparable Harmto Plaintiffs

As this Court held in its Order dated June 25, 1997, in
which the Court denied plaintiffs' request for a tenporary
restraining order, the plaintiffs have denonstrated that they
will suffer irreparable harmin the absence of a prelimnary
injunction. Plaintiffs can denonstrate irreparabl e harm based on
the sole fact that they will be deprived of their constitutional
right to the equal protection of law in the absence of an

injunction. O neda v. Schneider, 889 F. Supp. 228, 231-32

(D. V.. 1995).
In addition to the deprivation of their right to equa

protections, plaintiffs will be irreparably harmed due to the

27. Wth respect to plaintiffs' Privileges and Imunities O ause
argunent, the Court finds that plaintiffs would be hard-pressed
to establish a violation of this constitutional provision.

First, Justice O Connor's Comty Clause argunent has never been
adopted by a majority of the Court. |Indeed, the majority opinion
in Zobel did not support the position advanced by Justice

O Connor. Second, and nore inportantly, Justice O Connor's
argunment cannot find support in Article IV's Comty Clause. As
stated by then-Justice Rehnquist, this "C ause assures

nonresi dents of a State shall enjoy the sane privil eges and

immunities as residents enjoy. . . . W long ago held that the
Cl ause has no application to a citizen of the State whose | aws
are conplained of." Zobel, 457 U. S. at 84 n.3 (citations

omtted) (Rehnquist, J., dissenting). Thus, in this case, when
t he Mal donados becane citizens of Pennsylvania, they |ost the
protection that the Comty C ause of Article IV affords.
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| oss of nuch of their cash assistance benefits. In Caulk v.
Beal , 447 F. Supp. 44 (E.D. Pa. 1977) (Newconer, J.), this Court
recogni zed the enormty of the harmthat the | oss of cash

assi stance benefits visits on |owincone persons. Qher courts
have al so recogni zed that a reduction in subsistence benefits
constitutes irreparable harmto persons on the "margin of

subsi stence." Philadelphia Welfare Rghts Org. v. O Bannon, 525

F. Supp. 1055, 1058-60 (E.D. Pa. 1981); see also Hill wv.

O Bannon, 554 F. Supp. 190 (E.D. Pa. 1982). In PWRO v. QO Bannon,

the court held that the plaintiffs would face irreparable harmif
they | ost food stanps benefits averaging two or three dollars per

nmonth. In addition, in Mayhew v. Cohen, 604 F. Supp. 850 (E.D.

Pa. 1984), the court found that irreparable and substantial harm
exi sted when poor famlies were deprived of 10 percent of their
wel fare checks. 1d. at 859.

In this case, even if the Mal donados were to receive
the full TANF benefits, they would be living at only 37 percent
of the poverty line according to official poverty guidelines
publ i shed by the Department of Health and Human Services. #® A
reduction of their TANF benefits, due to the operation of Section
9(5)(ii), constitutes irreparable harm because they already |ive
on the margi n of subsistence. Although the Mal donados as yet
have not been pushed into honel essness or rendered unable to feed

t hensel ves or their children, Edwi n Mal donado testified that he

28. See Annual Update of the HHS Poverty Cuidelines, 62 Fed.
Reg. 10856 (Mar. 10, 1997).
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had not yet received his utility bills for which he will receive
no assi stance in paying. Adding these bills to their nonthly
rent, and the fact that M. Mal donado still has to buy w nter
clothing for his six children, it becones clear that the

Mal donados will be unable to pay for the basic necessities of
life due to the operation of Section 9(5)(ii). Moreover, Edw n
and Maria Mal donado are both presently unable to work according
to the Commonweal th's own determ nations, thus the Ml donados
will be unable to earn noney to nmake up for the obvious shortfal
in incone. Under these circunstances, it is clear that the

Mal donados will suffer irreparable harmin the absence of a

i njunction.

C._ | rreparable Harmto Def endants

The only argunent defendants nmake to support their
contention that a prelimnary injunction wll irreparably harm
the Coomonwealth is a fiscal one. They allege that if an
injunction is granted but the Comonweal th ultimately prevails,
it is highly unlikely that the Coomonwealth will be able to
recover its overpaynent of cash assistance. But the
Commonweal th's desire to save noney is not a legitimate basis for
di scrimnating agai nst newWy-arrived residents in the

distribution of welfare benefits. See Shapiro, 394 U S. at 633.

Accordi ngly, the Commonweal th cannot claima |egally cognizable
injury.
In addition, defendants do not discuss why the

Conmmonweal t h coul d not recover overpaynent through future grant
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reductions or through other debt collection processes. See,

e.g., Turner v. MMHon, 830 F.2d 1003 (9th Cr. 1987) (uphol ding

federal statute permtting recoupnent of funds expended pursuant

to a prelimnary injunction), cert. denied, 488 U S. 818 (1988).

Based on these reasons, the Court finds that defendants have
failed to establish that they will experience irreparable harmif
the injunction is granted.

D. The Public |Interest

First, it is clearly in the public interest to ensure
that all bona fide Pennsyl vania residents receive tenporary
assi stance when they are unable to adequately provide for their
famlies and thenselves. Second, it is also in the public
interest to ensure that Pennsylvanians are not driven into the
streets or forced to go without food, shelter or heat due to an
unconstitutional statute.

Finally, the defendants have failed to point to any
countervailing public interest that would counsel agai nst
granting the requested injunctive relief. |ndeed, defendants
cannot plausibly argue that the nulti-tier durational residency
requi renment advances the public interest because it violates the
Equal Protection C ause of the United States Constitution as
articulated by the Suprene Court's right to mgrate
jurisprudence. Wth this said, the Court finds that the public
interest will be furthered by the granting of the prelimnary

i njunction requested herein.
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| V. Concl usi on

Accordingly, for the foregoing reasons, the Court wll
grant plaintiffs' notion for class certification. The Court wll
al so grant plaintiffs' notion for a prelimnary injunction, it
appearing that plaintiffs have a reasonabl e probability of
eventual success on the nerits, plaintiffs will sustain i mediate
and irreparable injury unless a prelimnary injunction is issued,
greater injury would result by refusing the injunction than by
granting such relief, and the public interest would be pronoted
by the grant of prelimnary relief.

Al t hough the Court determ nes that Section 9(5)(ii) of
Act 35 fails to pass constitutional nuster under binding Suprene
Court precedent, today's decision should not be taken to nean, in
any fashion, that the actions of |egislature of the Commonweal th
of Pennsyl vani a were undertaken for nefarious purposes. Under
our Nation's current welfare |laws —which are highly
decentralized in the hope that experinentation at the state | eve
will lead to an inprovenent in these |laws, and thus free an
unt ol d nunber of people fromtheir dependency on welfare,
durational residency requirenents nmay be needed, and indeed even
required, to prevent what has been called the race to the bottom
W thout these durational residency requirenents, the only option
left to a well-intentioned legislature, if it believes that the
wel fare magnet is correct, is to |lower benefits. Thus, the
Commonweal th' s deci sion to enact Section 9(5)(ii) cannot be found

to have been unreasonable or ill-intentioned, indeed, this Court
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finds to the contrary. Instead, Section 9(5)(ii) is
unconstitutional under binding Suprenme Court precedent because it
fails to rationally advance the | egitimte governnmental purposes
that underlie it.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDW N MALDONADO, and MARI A DELORES
ClVIL ACTI ON

MALDONADO, individually and as next

friends of Ana Mal donado, Pablo :

Mal donado, Edwi n Mal donado, Rey :

Mal donado, Yeseni a Mal donado, and Jose

Mal donado, and on behal f of all others

simlarly situated; KENSI NGTON WELFARE

RI GHTS UNI ON and PHI LADELPH A WELFARE

Rl GHTS ORGANI ZATI ON, on behal f of

t hensel ves and their nenbers; and

TRAVELER S Al D SOCI ETY OF

PHI LADELPHI A, individually and on

behal f of its clients,

Plaintiffs,
V.
FEATHER O. HOUSTOUN, Secretary of the
PENNSYLVANI A DEPARTMENT OF PUBLI C
VELFARE, and DON JOSE STOVALL,
Executive Director of the PH LADELPH A
BOARD OF ASSI STANCE, both in their
of ficial capacities,
Def endant s. : NO. 97- 4155
ORDER
AND NOW this day of Cctober, 1997, upon
consi deration of Plaintiffs' Mtion for Cass Certification, and
def endants' response thereto, and plaintiffs' reply thereto, it
i s hereby ORDERED t hat:
1. The Motion for Cass Certification is GRANTED and
the following class is CERTIFIED pursuant to Fed. R Cv. P
23(b)(2) & (c):
Al present and future AFDC or TANF applicants and
reci pients who have applied or wll apply for AFDC or
TANF since inplenentation of the nulti-tier durational
resi dency requirenent began, and who have been, are

being, or will be denied the Pennsylvania AFDC or TANF
benefits they would receive if they had resided in



Pennsyl vania for at |east twelve consecutive nonths
i medi ately preceding their application for aid.

2. Plaintiffs Edwin and Mari a Del ores Ml donado
i ndividually and on behalf of their children, are designated
representatives of the class; and

3. Dechert Price & Rhoads, the Whman's Law Proj ect,
Community Legal Services, Seth Kreinmer, and the Anerican G vil
Li berties Union are appointed as class counsel .

Upon consideration of Plaintiffs' Mtion for a
Prelimnary Injunction, and defendants' response thereto, and
plaintiffs' reply thereto, and the testinony of the w tnesses,
the admtted exhibits and the argunments of counsel, and

consistent with the foregoing menorandumof law, it is hereby

ORDERED t hat :

1. Plaintiffs' Mdtion for a Prelimnary Injunction is
GRANTED,

2. Def endants are hereby prelimnarily enjoined from

enforcing 62 P.S. 8§ 432(5)(ii) and any and all regulations,

rul es, and policies they have promul gated to inplenment Act 35's
multi-tier durational residency requirenent until final

di sposition of this litigation or as this Court shall otherw se
order;

3. Def endants shall, within ten (10) days of the
entry of this Order, adjust the TANF cash assistance | evels of
all plaintiffs and class nenbers to the | evels they woul d now be
receiving if not for inplenentation of the nmulti-tier durational

residency requirenent, effective with the current nonthly paynent



period, without requiring plaintiffs or class nenbers to take any
further action;

4, Def endants shall, within ten (10) days of the
entry of this Order, transmt nutually agreed-upon notice of this
injunction to a list nutually agreeable to all parties of social
agenci es and advocacy organi zati ons who serve new residents to
t he Commonweal th, including honel ess shelters and shelters and
agenci es serving abused wonen and chil dren;

5. The Departnent of Public Welfare shall, as quickly
as possible but in any event within three (3) days of the entry
of this Oder, informall County Assistance Ofices of the terns
of this prelimnary injunction; both defendants shall, as quickly
as possible but in any event within three (3) days of the entry
of this Order, informall of their agents and enpl oyees of the
terms of this prelimnary injunction; and

6. In accordance with the provisions of Federal Rule
of Cvil Procedure 65(c), plaintiffs are ordered to post nom na
security in the anount of one dollar ($1.00).

AND I T IS SO ORDERED.

Cl arence C. Newconer, J.



