IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
CYBER PROMOTI ONS, | NC.
VS. C. A NO 96-2486
AMERI CAN ONLI NE, | NC.

AMERI CAN ONLI NE, | NC.
VS. C. A NO 96-5213
CYBER PROMOTI ONS, | NC.

VEMORANDUM OPI NI ON AND ORDER

VEI NER, J. NOVEMBER 4, 1996

These cases present the novel issue of whether, under the
First Amendnent to the United States Constitution, one private
conpany has the unfettered right to send unsolicited e-nai
advertisenents to subscribers of another private online conpany
over the Internet and whether the private online conpany has the
right to block the e-nmai|l adverti senents fromreaching its nenbers.
The question is inportant because while the Internet provides the
opportunity to dissem nate vast anounts of information, the
| nternet does not, at |east at the present tinme, have any neans to
police the dissemnation of that information. W therefore find
that, in the absence of State action, the private online service
has the right to prevent unsolicited e-mail solicitations from
reaching its subscribers over the Internet.

The cases have their genesis in a letter dated January



26, 1996, in which Anerican Online, Inc. ("AOL") advised Cyber
Pronotions, 1Inc. ("Cyber") that AOL was upset wth Cyber's
di ssem nation of wunsolicited e-miil to AOL nenbers over the
Internet. AOL subsequently sent a number of "e-mail bonbs"! to
Cyber's Internet service providers ("ISP").

On March 26, 1996, Cyber filed Civil Action No. 96-2486
inthis Court against ACL in response to AOL's "e-mai | bonbi ng" of
Cyber's I SPs. The Conplaint alleges that as a result of AOL's "e-
mai | bonbing", two of Cyber's ISPs term nated their relationship
with Cyber and a third ISP refused to enter into a contract with
Cyber. The Conpl aint asserts a claimfor violation of the Conputer
Fraud and Abuse Act, 18 U.S.C. 8§ 1030, as well as state | aw cl ai ns
for intentional interference with contractual relations, tortious
interference with prospective contractual relations and unfair
conpetition. The Conplaint seeks certain injunctive relief and
damages.

On April 8, 1996, AOL fil ed a ten-count Conpl ai nt agai nst
Cyber inthe United States District Court for the Eastern District
of Virginia, alleging service and trade nane i nfri ngenent, service
mark and trade nane dilution, false designation of origin, false
advertising, wunfair conpetition, violations of the Virginia

Consuner Protection Act, the El ectroni ¢ Comruni cati ons Privacy Act,

' I'n past submissions, Cyber has stated that AOL's "e-mai
bonmbs" occurred when AOL gathered all unsolicited e-mail sent by
Cyber to undeliverable AOL addresses, altered the return path of
such e-mail, and then sent the altered e-mail in a bulk transm s-
sion to Cyber's ISPs in order to disable the I SPs.
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t he Conmputer Fraud and Abuse Act and the Virginia Conputer Crines
Act. ACL seeks various injunctive relief and damages.

On May 8, 1996, Cyber filed a First Armended Conplaint in
Civil Action No. 96-2486 in which it asserted the sane four clains
it asserted in its original Conplaint and added a declaratory

j udgnent claim(Count V). Cyber seeks, inter alia, a "declaration

that [it] has the right to send to AOL nenbers via the Internet
unsolicited e-nmail advertisenents.” Amended Conplaint at p. 21.
Cyber al so asks the Court to "permanently enjoin[] AOL ... from..
directly or indirectly preventing AOL nenbers from receiving
[ Cyber's] e-mai|l nmessages.” 1d.

On June 17, 1996, ACL filed a First Anended Conplaint in
the Virginia actioninwhichit added clains for m sappropriation,
conversion, and unjust enrichnent.

By Order dated July 24, 1996, the judge in the Eastern
District of VirginiatowhomACL's action was assi gned, transferred
that action to this Court, finding that it arises from"the sane
nucl eus of operative facts" as Cyber's action and that therefore
"the two cases shoul d be consolidated for trial." Upon transfer to
this Court, AOL's action was assigned Cvil Action No. 96-5213. The
parties have agreed that the First Arended Conpl aint in that action
will be treated as setting forth AOL's counterclains in Cvil
Action No. 96-2486.

ACL has vehenently argued t hroughout the brief history of
these suits that Cyber has no right to send literally mllions of

e-mai | nmessages each day to ACL's Internet servers free of charge
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and resulting in the overload of the e-mail servers. Indeed, the
court has received a plethora of letters from disgruntled ACL
menbers who object to having to receive Cyber's unsolicited e-nmai
whenever they sign on to AOL despite repeated attenpts to be
renmoved fromCyber's lists. Cyber, on the ot her hand, has cont ended
that without the right to send unsolicited e-mail to ACL nenbers,
it will go out of business.

Recogni zi ng t hat Cyber's contention that it has the right
to send unsolicited e-mail to AOL nenbers over the |Internet
inplicates the First Arendnent and therefore is a threshold i ssue,
the Court directed the parties to brief the follow ng issue
Whet her Cyber has a right under the First Anmendnment of the United
States Constitution to send unsolicited e-mail to AOL nenbers via
the I nternet and concomtantly whether ACL has the right under the
First Amendnent to bl ock the e-mail sent by Cyber fromreachi ng AQL
menbers over the Internet. In response, AOL has filed a docunent
entitled "Motion for Partial Sunmary Judgnent of Anmerica Online,
Inc. on First Amendnent issues."” Specifically, AOL seeks summary
j udgnent on Cyber's declaratory judgnent clai masserted in Count V
of Cyber's First Amended Conplaint. Cyber has filed a docunent
entitled "Plaintiff's Menorandumin Support of its First Amendnent
Right to Send Internet E-Mail to Defendant's Menbers.™

The Court also directed the parties to enter into a
Stipulation of Facts solely for the purpose of resol ving the First
Amendnent issue. Pursuant to the Court's directive, the parties

have stipulated to the follow ng facts:
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1. Cyber is a corporation organized and exi sting under
the laws of the Commonweal th of Pennsyl vania, having a place of
busi ness at 1255 Passnore Street, 1st Floor, Philadel phia,
Pennsyl vania 19111.

2. ACL is a corporation organi zed and exi sting under the
| aws of the State of Delaware with its principal place of business
at 22000 AOL Way, Dulles, Virginia 20166.

3. AOL was and is a private online conpany that has
i nvested substantial suns of its own noney in equipnent, nane,
software and reputation. AOL is not owned in whole or in part by
t he governnent.

4. ACL i s owned by sharehol ders, and its stock trades on
t he New York Stock Exchange.

5. AOL is not a governnment entity or political subdivi-
sion.

6. AOL's nenbers or subscribers pay prescribed fees for
use of AOL resources, access to ACL and access and use of AOQL's e-
mai |l systemand its connection to the Internet.

7. AOL's e-mail system operates through dedicated
conmput ers known as servers, which consist of conputer hardware and
sof tware purchased, naintai ned and owned by ACL. ACL's conputer
servers have a finite, though expandable, capacity to handl e e-
mail. Al Internet e-mail fromnon-AOL nenbers to ACL custoners or
menbers and from AOL custoners or nenbers to non-ACL nenbers
requires the use of AOL's conputer hardware and software in

conmbination with the hardware and software of the I nternet and t he

5



har dware and software of the non-AOL nenbers.

8. Private conpanies conpete with ACL in the online
busi ness.

9. There has been no governnent involvenent in AQL's
busi ness decision to institute or reinstitute a block directed to
Internet e-mail sent by Cyber to ACL nenbers or subscribers.

10. Although the Internet is accessible to all persons
wi th just a conputer, a nodemand a service provider, the constitu-
ent parts of the Internet (nanely the conputer hardware and
software, servers, service providers and rel ated itens) are owned
and nmanaged by private entities and persons, corporations,
educational institutions and governnent entities, who cooperate to
allow their constituent parts to be interconnected by a vast
net wor k of phone |ines.

11. In order for non-ACL nenbers to send | nternet e-nai
to ACL menbers, non- ACL menbers nust utilize a conbination of their
own hardware and software, the Internet and ACL's networKk.

12. To obtain its initial access to the Internet, ACL
obt ai ned an I nternet address and domai n nane froml ANA, a cl eari ng-
house that routinely and mnisterially assigns Internet addresses
and domai n nanes.

13. Cyber, an advertising agency incorporated in 1996,
provi des adverti sing servi ces for conpani es and i ndi vi dual s w shi ng
to advertise their products and services via e-nmail.

14. Cyber sends its e-mail viathe Internet to nenbers of

AOL, nenbers of other commercial online services and other
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individuals with an Internet e-nail address.

15. AQOL provides its subscribing nenbers with one or nore
e-mai | addresses so that nenbers can exchange e-nmail with one
anot her and exchange e-nmail (both sending and receiving) over the
Internet with non-AOL nenbers.

16. AOL has attached to its Menorandum of Law in Support
of its Mdtion for Partial Sunmmary Judgnent on First Anmendnent
| ssues three sets of exanples of e-mail nessages sent by Cyber to
ACL nmenbers. The first set (Tab 1) consists of a multi-page set of
adverti senents; the second set (Tab 2) consists of an excl usive or
singl e-advertiser e-mail; and the third set (Tab 3) consists of a
docunent called by Cyber an "e-nmag." Under each tab are two
exanples, the first selected by AOL and the second selected by
Cyber. The Court has reviewed all of the exanpl es and notes that
many of the ads i nclude get-rich-quick ads, wei ght | oss ads, health
aid prom ses and even phone sex servi ces.

17. To attract nenbership, AOL offers a variety of
services, options, resources and support, including content-based
servi ces, access to stock quotes, children's entertai nnent, news,
and the ability to send and receive Internet e-mail to and from
non- AOL nenbers.

In addition to the parties's Stipulation of Facts, it is
necessary for resolution of the issue before us to relate sone of
the factual findings about the Internet itself nade earlier this

year by our court in Anerican Gvil Liberties Union v. Reno, 929

F. Supp. 824 (E.D. Pa. 1996). They are as foll ows:
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18. "The Internet is...a unique and whol |y new nmedi um of
wor | dwi de hunman conmuni cation.” 1d. at 844.

19. The Internet is "a giant network which i nterconnects
i nnunerabl e smaller groups of |inked conputer networks." [d. at
830. In short, it is "a global Wb of |inked networks and conput -
ers..." |Id. at 831

20. "The Internet is aninternational system" Id. It is
"a decentrali zed, gl obal medi umof comuni cati ons--or " cyberspace' -
- that links people, institutions, corporations, and governments
around the world. This communications nedium allows any of the
literally tens of mllions of people with access tothe Internet to
exchange information." 1d.

21. "No single entity---academ c, corporate, governnen-
tal, or non-profit--admnisters the Internet. It exists and
functions as a result of the fact that hundreds of thousands of
separ at e operators of conputers and conput er net wor ks i ndependent |y
deci ded to use common dat a transfer protocol to exchange comruni ca-
tions and information wth other conputers (which in turn exchange
comuni cations and information wth still other conputers).” 1d. at
832.

22. Conputer users have a wde variety of avenues by
which to access the Internet. 1d. One such avenue is "through one
of the maj or nati onal commercial "online services' such as [AQL]...
Id. at 833. These online services offer nationw de conputer
networks (so that subscribers can dial-in to a |local telephone

nunber), and the services provide extensive and well organized
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content withintheir own proprietary conputer networks. In addition
to all ow ng access to the extensive content available within each
online service, the services also allow subscribers tolink to the
much | arger resources of thelnternet."” Id. (enphasis inoriginal).
"The maj or comrercial online services have al nost twelve mllion
i ndi vi dual subscribers acrossthe United States."” 1d. Approxi mately
six mllion individuals are subscribers of AQL.

23. There are a nunber of different ways to comuni cate
over the Internet. One such way "is via electronic mail, or " e-
mai |l ', conparable inprincipletosendingafirst classletter. One
can address and transmt a nessage to one or nore other people."
Id. at 834.

24."[T] he content on the Internet is as diverse as human
t hought." [d. at 842.

25. "Comuni cations over the Internet do not "invade' an
i ndi vidual s's honme or appear on one's conputer screen unbidden
Users sel dom encounter content "by accident.'" |d. at 844.

26. Unlike a radio or television, "the receipt of
information on the Internet requires a series of affirmati ve steps
nore deliberate and directed than nerely turning a dial." [d. at

845.

STANDARD OF REVI EW

Under Federal Rule of Cvil Procedure 56(c), summry
judgnent nmay be granted when, "after considering the record

evidence in the light nost favorable to the non-noving party, no
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genui ne issue of material fact exists and the noving party is

entitled to judgnment as a matter of law. " Turner v. Schering-

Pl ough Corp., 901 F.2d 335, 340-41 (3d G r. 1990). For a dispute

to be "genuine," the evidence nust be such that a reasonable jury

could return a verdict for the non-noving party. Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 248 (1986); WIllians v. Borough

of Chester, 891 F.2d, 458, 460 (3d Cir. 1989). To establish a

genui ne i ssue of material fact, the non-noving party nust introduce
evi dence beyond the nere pleadings to create an i ssue of materi al
fact on "an elenent essential to that party's case, and on which

that party will bear the burden of proof at trial." Celotex v.

Catrett, 477 U.S. 317, 322 (1986). The burden of denonstrating the
absence of genuine issues of material fact is initially on the
novi ng party regardl ess of which party would have the burden of

persuasion at trial. First Nat'l Bank of Pennsylvania v. Lincoln

Nat'|l Lifelns., 824 F.2d 177, 180 (3d G r. 1987). Follow ng such

a showi ng, the non-noving party nust present evidence through
affidavits or depositions and adm ssions on file which conprise of
a showi ng sufficient to establish the existence of every el enent
essential to that party's case. Celotex, 477 U.S. at 323. |[If that
evi dence i s, however, "'nerely colorable' or is 'not significantly

probative,' summary judgnment may be granted." Equi mark Conmerci al

Finance Co. v. C1.T. Financial Corp. 812 F.2d 141, 144 (3d Cr.

1987) (quoting, in part, Anderson, 477 U.S. at 249-50).
In view of the parties' Stipulation of Facts and the

prior factual findings of this Court in ACLU v. Reno, supra., the
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Court finds there are no genui ne issues of material fact as to the
First Anendnent issue and that that issue is suitable for sunmary
di sposi tion.

Inits Motion for Partial Summary Judgnent, AOL contends
t hat Cyber has no First Amendnent right to send unsolicited e-nmai
to ACL nenbers over the Internet because AOL is not a state actor,
AOL's e-mai| servers are not public fora in which Cyber has a ri ght
to speak, Cyber's right to use AOL's, service free of charge, does
not substantially outweigh AOL's right to speak or not to speak,
and that AOL's restrictions on nmass e-mail solicitations are
tailored to serve a substantial interest. Mtion for Partial
Summary Judgnent at 6. Because we find ACL is not a state actor and
none of its activities constitute state action, we need not
consider ACL's remai ning First Amendnent contentions.

The First Amendnment to the United States Constitution
states that "Congress shall nmake no | awrespecting an establ i shnent
of religion, or prohibiting the free exercise thereof; or abridging
the freedom of speech, or of the press.” The United States Suprene
Court has recognized that "the constitutional guarantee of free
speech is a guarantee only against abridgenent by governnent,

federal or state." Hudgens v.NLRB, 424 U.S. 507, 513 (1976). Only

recently, the Suprenme Court has stated that "t he guarantees of free

speech ... guard only agai nst encroachnent by the governnent and

“erec[t] no shield against nerely private conduct.’ Hurley v.

I rish-Anerican Gay G oup of Boston, 115 S.Ct. 2338, 2344 (1995)

(citation omtted).
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In the case sub judice, the parties have stipul ated t hat
ACL is a private online conpany that is not owned i n whol e or part
by the governnent. Stipulation of Facts at | 3. (enphasis added).
The parties have further stipulated that "AOL is not a governnent
entity or political subdivision." Id. at § 5. They have also
stipul ated that there has been no governnment involvenent in AOL'Ss
busi ness decision to institute or reinstitute a block directed to
I nternet e-mail sent by Cyber to AOL nenbers or subscribers. Id. at
17 9.

Despite these stipulations, Cyber argues that AQO's
conduct has the character of state action. As a general matter,
private action can only be considered state action when "there is
a sufficiently close nexus between the State and the chall enged
action of [the private entity] so that the action of the |atter may

be fairly treated as that of the State itself."” Blumv. Yaretsky,

457 U. S. 991, 1004 (1982). Recently, our Court of Appeals observed
that the Suprene Court appears to utilize three distinct tests in

det er mi ni ng whet her there has been state action. Mark v. Borough of

Hat boro, 51 F.3d 1137, 1142 (3d Cr. 1995). First, we nust consider
whether "“the private entity has exercised powers that are
traditionally the exclusive prerogative of the state.'" |Id.

(quoting Blum v. Yaretsky, 457 U S. at 1004-05. (enphasis in

Mark)). This test is known as the exclusive public function test.
If the private entity does not exercise such powers, we nust

n >

consi der whet her the private entity has acted wth the hel p of or

in concert with state officials."" Mark, 51 F. 3d at 1142 (quoti ng
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McKeesport Hospital v. Accreditation Council for G aduate Medi cal

Ed., 24 F.3d 519, 524 (3d Gr. 1994)). The final test is whether
"“[t]he State has so far insinuated itself into a position of
i nterdependence with ... [the acting party] that it nust be
recogni zed as a joint participant in the challenged activity."'"

Mark, 51 F.3d at 1142 (quoting Krynicky v. University of Pitts-

burgh, 742 F.2d 94, 98 (3d Cir. 1984)).
Wth regard to the first test, ACL exercises absolutely
no powers which are in any way the prerogative, let alone the

exclusive prerogative, of the State. In ACLU, supra, this Court

previously found that no single entity, including the State,
adm ni sters the Internet. ACLU, 929 F.Supp. at 832. Rather, the
Court found that the Internet is a "global Wb of |inked networks
and conputers” which exists and functions as the result of the
desire of hundreds of thousands of conputer operators and networks
to use common data transfer data protocol to exchange comruni ca-
tions and information. 1d. In addition, "the constituent parts of
the Internet ... are owned and nmanaged by private entities and
persons, corporations, educational institutions and governnent
entities, who cooperate to allow their constituent parts to be
i nterconnected by a vast network of phone lines."” Stipulation of
Facts at 9 10. As aresult, tens of mllions of people wth access
to the I nternet can exchange i nformation. ACL is nerely one of many
private online conpanies which allow its nenbers access to the
Internet through its e-mail system where they can exchange

information with the general public. The State has absolutely no
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interest in, and does not regulate, this exchange of information
bet ween people, institutions, corporations and governnents around
t he worl d.

Cyber argues, however, that "by providing Internet e-mail
and acting as the sole conduit to its nenbers' Internet e-nai
boxes, ACL has opened up that part of its network and as such, has
sufficiently devoted this dormain for public use. This dedication of
ACL's Internet e-mail accessway perforns a public function in that
it is opento the public, free of charge to any user, where public
di scourse, conversations and commercial transactions can and do
take place." Cyber's Menorandumin Support of its First Amendnent
Right to Send Internet E-Mail to Defendant's Menbers at 13. Cyber

t herefore contends that AOL's Internet e-mail accessway is simlar

to the conpany town in Marsh v. Al abama, 326 U. S. 501 (1946), which
the Suprenme Court found perforned a public function and therefore
was a state actor.

In Marsh, a Jehovah's Wtness was convicted of crim nal
trespass for distributing literature without a license on a
sidewal k in a town owned by a private conpany. The Suprene Court
found that since the private conpany owned t he streets, sidewal ks,
and busi ness bl ock, paid the sheriff, privately owned and nanaged
t he sewage system and owned the building where the United States
post office was | ocated, the conpany, in effect, operated as the
muni ci pal governnent of the town. Marsh, 326 U. S. at 502-03. "[T] he
owner of the conpany town was performng the full spectrum of

muni ci pal powers and stood in the shoes of the State." LlIoyd Corp.
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V. Tanner, 407 U.S. 551, 569 (1972). The Court observed that "[t] he
nore an owner, for his advantage, opens up his property for use by
the public in general, the nore do his rights becone circunscri bed
by the statutory and constitutional rights of those who use it."
Marsh, 326 U.S. at 506. As a result, the Court found state action
in "the State['s] ... attenpt[] to inpose crimnal punishnment on
appel l ant for undertaking to distribute religious literature in a
conpany town..." Marsh, 326 U. S. at 509. Qur Court of Appeals has

noted that "Marsh has been construed narrow y." Cabl e I nvestnents,

Inc. v. Wholley, 867 F.2d 151, 162 (3d Cir. 1989). 2

By providing its menbers with access to the Internet
through its e-mail system so that its nenbers can exchange
information with those nenbers of the public who are al so connect ed
tothe Internet, AOL is not exercising any of the nunicipal powers

or public services traditionally exercised by the State as did the

2 I ndeed, our Court of Appeals has observed that the excl usive
public function test itself "rarely could be satisfied." Mark, 51
F.3d at 1142. "Thus, in Jackson v. Metropolitan Edison Co., 419
U S. 345 (1974), the Court held that a private utility conpany,
ext ensi vel y regulated by the state, and apparently hol ding at | east
a partial nonopoly in its territory, did not act under color of
state law, in part because the state where the utility was engaged
in business had "'rejected the contention that the furnishing of
utility services is either a state function or a municipal duty.'
(citation omtted). Simlarly, in Rendell-Baker v. Kohn, 457 U. S.
830 (1982), the Court held that a private entity engaged in the
educati on of mal adj usted hi gh school students did not perform an
exclusively public function because "[the state's] legislative
policy choice [to fund the public school] in no way makes these
servi ces the exclusive province of the State.' (citation omtted);
see also Black v. Indiana Area Sch. Dist., 985 F.2d 707, 710-11 (3d
Cr. 1993) (private contractor providing state school bus program
at state expense not perform ng exclusive state function)." Mrk,
id.
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private conpany in Marsh. Although AOL has technically opened its
e-mail systemto the public by connecting with the Internet, ACQL
has not opened its property to the public by performng any
muni ci pal power or essential public service and, therefore, does
not stand in the shoes of the State. Marsh is sinply i napposite to

the facts of the case sub judice.

Cyber al so argues that AOL's Internet e-mail connection
constitutes an exclusive public function because there are no
al ternative avenues of communi cation for Cyber to send its e-nai
to AOL nenbers. As support for this proposition, Cyber directs our

attention to the decisions of the Suprenme Court in United States

Postal Service v. Geenburgh Gvic Assn's, 453 U S 114 (1981);

Lloyd Corp v. Tanner, 407 U.S. 551 (1972) and Amal gamated Food

Enmpl oyees Union v. Logan Valley Plaza, 391 U. S. 308 (1968). O
t hese decisions, only the Lloyd decision is helpful to Cyber.

I n Greenburgh, a civic association challenged a federal

statue which prohi bited the deposit of unstanped "nail able matter"”
in aletterbox approved by the United States Postal Service. The
civic association contended that the First Anmendnent guaranteed
them the right to deposit, wthout postage, their notices,
circulars, flyersinsuchletterboxes. The Suprene Court uphel d the
constitutionality of the statute, finding that neither the
enact ment nor the enforcenent of the statute was geared i n any way
to the content of the nmessage sought to be placed in the | etterbox.
The Court also noted that the statute did not prevent individuals

fromgoi ng door-to-door to distribute their nessage or restrict the
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civic organization's right to use the mails. G eenburgh, however,

did not involve the issue of whether there was state action. It
therefore is inapplicable to the issue of whether AOL's conduct
constitutes state action.

In Logan Valley, a case involving peaceful picketing

directed solely at one establishnent within a shopping center, the
Court reviewed the Marsh decision in detail, enphasized the
simlarities between a shopping center and a conpany town and
concl uded that a shopping center is the "functional equival ent" of
t he business district in Marsh. As a result, the Court held that
the picketers had a First Amendnent right to picket wthin a

shoppi ng center. Logan Vall ey, however, was subsequently overrul ed

by LI oyd, supra. Hudgens v. National Labor Rel ations Board, 424 U. S.

507 (1976). ("[We nake clear now, if it was not clear before, that

the rationale of Logan Valley did not survive the Court's deci si on

in the Lloyd case.")

In Lloyd, a group of individuals sought to distribute
handbills inthe interior of aprivately owed shopping center. The
content of the handbills was not directed at any one establi shnent
i n the shopping center but instead was directed at the Vi et namWar.

The Court noted that, unlike the situation in Logan Valley where

the protestors had no other alternative to convey their nessage at
the single establishnment in the shopping center, the protesters in
Ll oyd could distribute their nmessage about the Vietnamwar on any
public street, sidewalk or park outside the nmall. The Court

therefore found that "[i]t woul d be an unwarranted i nfringenent of
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property rights to require [the protesters] to yield to the
exercise of First Anmendnent under circunstances where adequate
al ternative avenues of conmunication exist." Lloyd, 407 U S. at
567. The LI oyd Court went on to reject the individuals' functional
equi val ency argunent, finding that the private shopping center
nei t her assuned the full spectrumof nunicipal powers nor stood in
the shoes of the state, as did the private conpany in Marsh. The
Court held that, "[t]he First and Fourteenth Amendnents safeguard
the rights of free speech and assenbly by limtations on state
action, not on action by the owner of private property used
nondi scrimnatorily for private purposes only." Lloyd, 407 U S. at
567 (enphasis in original).

Cyber has nunerous alternative avenues of sending its
advertising to AOL nenbers. An exanpl e of anot her avenue Cyber has
of sending its advertising to AOL nenbers over the Internet is the
Wrld Wde Wb which would allow access by Internet users,
including AOL custoners, who want to receive Cyber's e-mail.
Exanpl es of non-Internet avenues include the United States mail,
tel emarketing, television, cable, newspapers, namgazi nes and even
passing out |eaflets. O course, AOL's decision to block Cyber's e-
mail from reaching AOL's nenbers does not prevent Cyber from
sending its e-mail advertisenents to the nenbers of conpeting
commerci al online services, including ConmpuServe, the M crosoft
Net wor k and Prodi gy.

Having found that AOL is not a state actor under the

excl usive public function test, we eval uate whether AOL is a state
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actor under the remaining two tests, i.e. whether AOL is acting
with the help of or in concert wwth state officials and whether the
State has put itself in a position of interdependence with AOL such
that it nust be considered a participant in AOL's conduct. These
tests actually overlap one anot her.

Inits Menorandum Cyber does not specifically argue that
AOL is acting in concert with state officials. Indeed, the two
maj or cases fromthe Suprene Court which have found state action
under this test are clearly distinguishable from the case sub

judice. See, Adickes v. S.H Kress & Co., 398 U S. 144 (1970)

(finding a conspiracy between a private actor and a state offici al
to engage i n unl awf ul di scrimnation constituted action under col or

of law for purposes of 42 U S. C. 81983); Lugar v. Ednondson Q|

Co., 457 U. S. 922 (1982) (finding private creditor's pre-judgnent
attachnent petition upon which clerk of state court issued a wit
of attachnment and sheriff executed the wit on property of private
debtor was state action under 8§1983).

Rat her, Cyber relies on the "joint participation”
doctrine and contends that "ACL's use of the Court to obtain
injunctive relief and/ or damages [which it seeks inits prayer for
relief inits counterclain] andits assertions of federal and state
statutory law, which if applicable to Cyber's activities, would
vi ol ate Cyber's First Amendnent rights." Cyber's Menorandumat 15.

In Ednonson v. Leesville Concrete Co., 500 U S 614

(1991) the Supreme Court refined the joint participation test by

announcing that courts nust ask "first whether the clained
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constitutional deprivation resulted fromthe exercise of aright or
privilege having its source in state authority; and second, whet her
the private party charged with the deprivation could be descri bed
inall fairness as a state actor." Ednonson, 500 U. S. at 620. Under
the first prong, the inquiry is "under what authority did the
private person engage in the allegedly unlawful acts." Mark, 51
F.3d at 1144.

In the case sub judice, the parties have stipul ated t hat
"[t]here has been no governnment involvenent in AOL's business
decisions wth respect to e-mail sent by Cyber nor in any AQL
decision to institute or reinstitute a block directed to Internet
e-mai | sent by Cyber to ACL nenbers or subscribers.” Stipulation of
Facts at 1 9. As a result, Cyber is unable to satisfy even the
first prong of the joint participation test.

In addition, our Court of Appeals has stated that
"[mMerely instituting a routine civil suit does not transform a
litigant's actions into those taken under color of state law"

Tunstall v. Ofice of Judicial Support, 820 F.2d 631, 634 (3d Cr.

1987). The Tunstall Court concluded that the filing of a quiet
title action in state court by a purchaser of land to conplete the
seizure of plaintiff's property did not involve state action since
the suit "did not attenpt any seizure of property with the
cooperation of state officials as in the Lugar |ine of cases." |d.
In addition, the United States Court of Appeals for the El eventh
Circuit has found that a regulated utility did not act under col or

of state | aw when it obtained a tenporary restraining order froma
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state court. Cobb v. CGeorgia Power Co., 757 F.2d 1248 (11th GCr.
1985). The United States Court of Appeals for the Second G rcuit
has held that the nere filing of a state |aw contenpt proceedi ng
does not constitute joint participation so as to satisfy the color

of state | awrequirenent under 42 U. S. C. §81983. Dahl berg v. Becker,

748 F.2d 85 (2d Cir. 1984).

Per haps recognizing the futility of its argunment, Cyber
contends inits Reply Menorandumthat "[i]t is not Cyber's position
that the nmere filing of an action provides a party wth the
requisite state action to assert a First Amendnent violation
Rather it is the Court's participationwiththelitigant inissuing
or enforcing an order which inpinges on another's First Amendnent

rights. G andbouche v. dancey, 825 F.2d 1463, 1466 (10th Cr.

1987)." Reply Menorandum at 7. In G andbouche, the United States

Court of Appeals for the Tenth Circuit stated that the first
Amendnment "may be applicable in the context of discovery orders,
evenif all of thelitigants are private entities." The Court found
governnent action present as a result of a magistrate' s order
conpel ling discovery and the trial court's enforcenent of that
or der.

We are troubled by the G andbouche deci sion because it

has the effect of creating governnent action every tinme a nmagis-
trate sinply signs, and a trial judge enforces, a discovery order.
Therefore, evenif this Court had enforced a di scovery order (which

we have not), we would not follow the G andbouche deci sion

In sum we find that since ACL is not a state actor and
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t here has been no state action by AOL's activities under any of the
three tests for state action enunci ated by our Court of Appeals in
Mark, Cyber has no right under the First Anendnent to the United
States Constitution to send unsolicited e-mail to AOL's nenbers. It
follows that ACL, as a private conpany, nmay bl ock any attenpts by
Cyber to do so.

Cyber also contends that its practice of sending e-nmai
advertisenents to AOL's servers is also protected "under state
constitutional |aw, which in many instances, affords even broader
protection than federal First Arendnent guarantees which this Court
can enforce." Cyber's Menorandumat 17. Specifically, Cyber refers
to the state constitutions of Pennsylvania and Virginia.?® Al though
this argunent is beyond the scope of the issue the Court directed
the parties to brief, we will nevertheless consider it at this
tinme.

The theory that a state constitution's free speech
provi sions may afford broader rights than simlar provisions of the
United States Constitution was first recognized by the Suprene

Court in PruneYard Shopping Center v. Robins, 447 U.S. 74 (1980).

The PruneYard Court held that, while the First Amendnent did not
grant the defendants the right to solicit in a privately owned

shoppi ng center, state (California) | awm ght grant that right. The

® Cyber contends it is entitled to the protection of the
Pennsyl vani a Constituti on because Cyber's e-mail originates from
Pennsyl vania and that it is entitled to the protection of the
Virginia Constitution because AOL's blocking actions occur in
Vi rginia.
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Supreme Court of Pennsyl vania has itself recogni zed that "Pennsyl -
vania may afford greater protection to individual rights under its
Constitution"” than the Constitution of the United States. Western

Pennsyl vania Socialist Wrkers 1982 Canpaign Vv. Conn.Gen.Life

Ins.Co., 515 A 2d 1331, 1333-34 (1986) (plurality opinion);
Conmonweal th v. Tate, 432 A 2d 1382 (1981).

Article 1, Section 7 of the Pennsylvania Constitution
provi des:

The free communication of thoughts and opin-

ions is one of the invaluable rights of man,

and every citizen may freely speak, wite and

print on any subject...
In Tate, the only case on which Cyber relies, the Suprene Court of
Pennsyl vani a overturned convictions for defiant trespass stenm ng
froma group of protester's refusal to desist from distributing
politically oriented materials in a peaceful manner on the canpus
of a privately owned coll ege. The court found that the coll ege had
created a public forumby opening the canpus to the public to hear
the director of the FBI to speak in a canmpus buil ding. Because the
col | ege had becone a public forumand because the defiant trespass
statute had provided a defense to a charge of defiant trespass in

t hose circunstances?, the Tate Court held that the protesters had

aright to speak freely without fear of crimnal conviction under

* Pa.Cons. Stat.Ann. tit. 18 § 3503(c)(2) provides:
It is a defense to prosecution under this section that:
the prem ses were at the tine open to nenbers
of the public and the actor conplied with all
| awful conditions inposed on access to or
remai ni ng on the prem ses.
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Article |, Section 7 of the Pennsylvania Constitution.
Tate was subsequently clarified by the Suprene Court of

Pennsyl vania in Western Pennsyl vania Socialist Wirkers, supra. In

that case, a political conmttee, its chairman, a gubernatoria
candi date and a canpai gn worker clainmed they had the right under,

inter alia, Article 1, Section 7 of the Pennsylvania Constitution

to col l ect signatures for the gubernatorial candi date's canpai gn at
privately owned shoppi ng nmal |l s, including one owned by Connecti cut
Ceneral Life Insurance Co. Connecticut General had a policy which
uniformy prohibited all political activities including solicita-
tion at its mall. The Court distinguished Tate, by observing that
"[bl]y adhering to a strict no political solicitation policy,
[ Connecticut CGeneral] has uniformy and generally prevented the

mal | frombecom ng a public forum" Western Pennsyl vani a, 515 A 2d

at 1337. Rather, the Court noted that Connecticut General had only
invited the public into the mall for comrercial purposes. Since
Connecticut General had not invited the public into the mall for
political purposes, the Court held that Article 1, Section 7, was
i nappl i cabl e.

The West ern Pennsyl vani a Court also rejected attenpts to

anal ogi ze the mall to the conpany town in Marsh v. Al abama, supra

by stating:

A shopping mall is not equivalent to a town.
Though it duplicates the comrercial function
traditionally associated with a town's busi -
ness district or marketplace, the simlarity
ends there. People do not live in shopping
malls. Malls do not provide essential public
servi ces such as water, sewers roads, sanita-
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tion or vital records, nor are they responsi-
ble for education, recreation or transporta-
tion. Thus, the Marsh analysis is not applica-
ble to the instant case.

West ern Pennsyl vani a, 515 A . 2d at 1338.

The case sub judiceis nore simlar to Western Pennsyl va-

nia than it is to Tate. AOL's e-mail servers are certainly not a
traditional public forumsuch as a street, park or even the coll ege
in Tate. Instead, ACL's e-mail servers are privately owned and are
only avail able to the subscribers of AOL who pay a fee for their
usage. Moreover, unlike Tate, AOL has not presented its e-nai
servers tothe public at large for dissem nating political nmessages
at a certain event. Indeed, AOL has never presented its e-nuail
servers to the public at large for dissenm nation of nessages in
general as ACL's servers have a finite capacity. Stipulation of
Facts at 1 7. As noted above, AOL's e-mail systemsinply provides
a means for its menbers to communicate with those nenbers of the
public who are connected with the Internet.

Cyber al so does not have the right under the Constitution
of Virginia to send unsolicited e-nmail over the Internet to ACL
menbers. Article |, Section 12 of the Virginia Constitution
provi des:

That the freedons of speech and of the press

are anong the great bulwarks of |iberty, and

can never be restrained except by despotic

governments; that any citizen my freely

speak, wite, and publish his sentinments on

all subjects, being responsible for the abuse

of that right; that the General Assenbly shal

not pass any |law abridging the freedom of

speech or of the press, nor the right of the
peopl e peaceably to assenble, and to petition
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t he governnent for the redress of grievances.
There are no decisions which interpret this provision in a manner
which would be helpful to Cyber. The decisions Cyber cites,

Nati onal Capital Naturists, Inc. v. Board of Supervisors, 878 F. 2d

128, 133 (4th Gr. 1989); Leachman v. Rector & Visitors of the

Univ. of Virginia, 691 F. Supp. 961, 964 n.5 (WD. va. 1988), aff'd,

915 F. 2d 1564 (4th Cr. 1990); Robert v. Norfolk, 188 Va. 413, 49

S.E. 2d 697, 700 (1948) all nerely recogni ze the principle enunci-
ated by the Supreme Court in PruneYard that states have the
"sovereign right" to give their constitutions an expansive
interpretation.

Al t hough we have found that Cyber has no right under the
First Amendnent of the United States Constitution or under the
Constitutions of Pennsylvania or Virginia to send unsolicited e-
mai |l to nmenbers of AOL, we will not, at this tinme, enter judgnent
on Count V of Cyber's First Anmended Conplaint for declaratory
relief. This is because Cyber contends in its Reply brief that
"many nore i ssues ... have to be addressed since there are nunerous
reasons beyond the First Anendnent which will permt Cyber to send
e-mail to AOL nenbers." Cyber's Reply Menorandumat 1. Therefore,
we wll sinply declare that Cyber has no right under the First
Amendment to the United States Constitution or under the Constitu-
tions of Pennsylvania or Virginia to send unsolicited e-mail over
the Internet to nenbers of ACL. W wll| allow Cyber ten days from
the date of this Menorandum Qpi nion and Order to submt a list of

the theories other than the First Arendnent it believes entitles it
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to send unsolicited e-nmail to nenbers of AQL.

An Order to that effect foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
CYBER PROMOTI ONS, | NC.
VS. C. A NO 96-2486
AMERI CAN ONLI NE, | NC.

AMERI CAN ONLI NE, | NC.
VS. C. A NO 96-5213
CYBER PROMOTI ONS, | NC.

ORDER

The notion of Anerican Online, Inc. for partial summary
j udgnment on First Anmendnent issues is GRANTED i n part and DENIED i n
part.

The Court decl ares that Cyber Pronotions, Inc. does not
have a right under the First Amendnent to the United States
Constitution or wunder the Constitutions of Pennsylvania and
Virginia to send unsolicited e-mail advertisenents over the
Internet to nenbers of American Online, Inc. and, as a result,
American Online, Inc. nmay bl ock any attenpts by Cyber Pronotions,
Inc. to do so.

Cyber Pronotions, Inc. shall, within ten days of the date

of this Order, submt to the Court a list of the theories other
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than the First Amendnent which it believes entitles it to send
unsolicited e-mail to nenbers of Anerican Online, Inc.

Ei t her party may request that we i ssue an Order certify-
ing our decision for an imediate interlocutory appeal to the

United States Court of Appeals for the Third Grcuit.

I T 1S SO ORDERED.

CHARLES R WEI NER
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Al t hough the fact that the protesters in Lloyd had ot her "adequate
al ternative avenues of comunication” available to them was no
doubt a factor in the Court's decision, it does not appear that it
was the determnative factor. Rather, the determ native factor
appears to have been that the shoppi ng center did not exercise any
muni ci pal functions or power as did the conpany town in Marsh. The
Court al so noted that the shopping center does not |loseits private
character "nerely because the public is generally invitedto useit
for designated purposes.” Lloyd, 407 U S. at 569.

W reiterate that AOCL, by providing access to the

Internet and providing servers for its custoners to send and
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receive e-mail, does not exercise any nunici pal functions or power
or provi de any essential public services as did the conpany town in
Marsh. AOL does not lose its private character nerely because it
permts the public to beconme a nenber and have access to the

| nt er net.
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