IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEVON RUSSELL
V. : CIVIL ACTI ON
: No. 98- 3868

PENNSYLVANI A BOARD OF
PROBATI ON and PARCLE, et. al.

VEMORANDUM

Broderi ck, J. Cct ober , 1999

Petitioner Devon Russell, currently serving a sentence of
seven and one half to fifteen years inprisonnent follow ng his
conviction for third degree nmurder and possession of an
instrunment of a crine, filed this pro se Petition for a wit of
habeas corpus pursuant to 28 U S.C. § 2254. Petitioner
chal | enges the decision of the Pennsyl vania Board of Probation
and Parole (“the Board”), alleging that he was denied a fair and
inpartial review, and that the Board “arbitrarily acted in a
deli berate and intentional nmanner” to deny hi m parole.

Magi strate Judge Arnold C. Rapoport, to whomthe Petition
was referred for a Report and Recomrendati on, recommended denyi ng
the Petition for failure to exhaust state renmedies. Petitioner
filed tinmely objections to the Magi strate Judge's Report and
Recommendation. Specifically, Petitioner contends that he should
be excused fromthe exhaustion requirenent. Additionally,
Petitioner contends that he has stated a substantive due process
violation by alleging that the Board used inperm ssible criteria

i n denying his parole.



After a de novo review of the record, the Court will adopt

the Magi strate Judge's Report and Reconmendati on and deny the

Petition for failure to exhaust state renedies.?

Mor eover, the
Court will deny the petition on its nerits.
BACKGROUND

Petitioner Russell is a prisoner incarcerated at the State
Correctional Institution at Dallas, serving a sentence of seven
and one half to fifteen years followng his conviction for third
degree nmurder and possession of an instrunment of a crinme. As he
approached the date his m ni num sentence woul d expire, Russel
was reviewed for parole and the Board recorded a decision to
refuse Russell parole. The parole decision states that the Board
“determ ned that the nmandates to protect the safety of the public
and to assist in the fair admnistration of justice cannot be
achi eved through [Petitioner’s] release on parole.” See Exhibit
Attached to Petition (Docket No. 1). The parol e decision also
notes that at Petitioner’s next review, the Board will consider
whet her Russell had successfully conpl eted a substance abuse
treatnent program and had nmai ntai ned a clear conduct record. 1d.
EXHAUSTI ON

It is well settled that, absent exceptional circunstances, a

federal court will not entertain the clains of a habeas corpus

L' While Petitioner has filed his case under § 2254, the Magistrate Judge concluded that
decisions attacking a parole decision should be brought under 8 2241. This Court believes 8
2254 isthe appropriate provision. See Burkett v. Love, 89 F.3d 135 (3d Cir. 1996) (treating state
prisoner’ s habeas challenge to denia of parole under § 2254).
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petitioner until he has exhausted the state renedi es avail abl e at
the time of his federal petition. 28 US. C. § 2254(b), (c);
Picard v. Conner, 404 U. S. 270, 275 (1971); Doctor v. Walter, 96

F.3d 675 (3d Cir. 1996). The requirenent of exhaustion w |l not
be excused unless “there is an absence of available State
corrective process; or ... circunstances exist that render such
process ineffective to protect the rights of the applicant.” 28
US C 8 2254(b)(1)(B). The habeas petitioner bears the burden
of proving exhaustion of all available state renmedies. Toul son
v. Beyer, 987 F.2d 984, 987 (3d G r. 1993). Petitioner admts he
has not attenpted to present his clains to the courts of the
Conmonweal t h of Pennsyl vani a, asserting that state renedies are
unavai | abl e.

The Third G rcuit has assessed Pennsylvania | aw and stated
“I't appears to us... that [petitioner] has avail able three
potential ways of attacking the denial of parole in Pennsylvania

courts--appeal, mandanmus, or habeas corpus.” Burkett v. Love, 89

F.3d 135, 142 (3d Cir. 1996). The Burkett court acknow edged
that the state lawin this area was “sonewhat unsettled” and
invited sonme clarification fromthe Pennsyl vania Cormonweal t h
Court or state Suprene Court. 1d. Two notable Pennsylvania
appel | ate deci si ons have subsequently been filed, foreclosing tw

of the three options the Third GCrcuit identified. See Rogers v.

Pennsyl vani a Board of Probation and Parole, 724 A 2d 319 (Pa.

1999); Weaver v. Pennsylvania Board of Probation and Parole, 688

A.2d 766 (Pa.Commw. Ct. 1997).



I n Rogers, the Pennsyl vania Suprenme Court held that direct

appeal of denial of parole is not available. See Rogers, 724

A 2d at 322 (Pa. 1999). Myreover, in Waver, the Commonweal th
Court explicitly responded to Burkett and “disagree[d] wth the
Third Crcuit’s conclusion that a prisoner can challenge a

deci sion of the Board denying parole by filing a petition for a
wit of habeas corpus.” 688 A 2d at 775 n. 17.

As for the third option identified in Burkett, mandanus, the
state Suprene Court in Rogers stated that prisoners “may be
entitled to pursue allegations of constitutional violations
agai nst the Parole Board through a wit of mandanus.” 724 A 2d
at 323 n. 5.

Based upon the Third Grcuit’s decision in Burkett, and the
Pennsyl vani a Suprene Court’s decision in Rogers, the Pennsylvania
courts provide a single avenue of relief to prisoners claimng
their parole denials were unconstitutional: a mandanus acti on.

See Carter v. NP. Muller, et al., 45 F. Supp.2d 453, 455

(E.D.Pa. 1999)(dism ssing petition for failure to exhaust
mandamnmus). Because Petitioner did not exhaust this avail able
state renedy, the Report and Recommendation correctly concl udes

that his petition nust be deni ed.

DENI AL ON THE MERI TS
Mor eover, even though Petitioner has not exhausted the
avai |l abl e state court renedy of mandanus, his petition nust be

denied on its merits. The statute states: “An application for a
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writ of habeas corpus nmay be denied on the nerits,

notw thstanding the failure of the applicant to exhaust the
renedi es available to the courts of the State.” 28 U S.C. 8§
2254(b)(2).

In his objections, Petitioner contends that he has stated a
substantive due process claim Under substantive due process, a
state nmay not deny parole on constitutionally inpermssible
grounds, such as race or in retaliation for exercising
constitutional rights. Burkett, 89 F.3d at 140.

Pennsyl vani a | aw grants the Board vast discretion to refuse
or deny parole. State |aw authorizes the Board:

to rel ease on parole any convict confined in any penal

institution of this Comonwealth as to whom power to

parole is herein granted to the Board ... whenever in
its opinion the best interests of the convict justify

or require his being paroled and it does not appear

that the interests of the Comonwealth will be injured

t her eby.

61 Pa. Cons. Stat. Ann 8§ 331.21. Under Pennsylvania |law, the
Board considers many different factors, all relevant to the
di scretionary task of granting or denying parole. See id.
Specifically:

[i]t shall be the duty of the board ... to investigate

and informitself respecting the circunstances of the

of fense for which said person shall have been

sentenced, and, in addition thereto, it shall procure

information as full and conplete as nmay be obtainabl e

with regard to the character, nental characteristics,

habits, antecedents, connections, and environnment of
such person.
61 Pa. Cons. Stat. Ann § 331.109.

Petitioner Russell’s parole decision conports with



Pennsyl vania’s statutory requirenments. The Board refused to
parole Petitioner stating that the “nmandates to protect the
safety of the public and to assist in the fair adm nistration of
justice cannot be achi eved through your rel ease on parole.”

Exhi bit attached to Docket No. 1. Contrary to Petitioner’s
assertion that the Board “incorrectly determ ned that | had not
conpl eted a treatnent programfor substance abuse,” the Board' s
parol e decision nerely reflects the considerations that the Board
wi Il consider during future reviews. “At your next interview,
the Board wll review your file and consider whether you have
successfully conpleted a treatnent programfor substance abuse.”
Id. Nothing in the parole board decision indicates that the
Board relied on any unconstitutional factors when it denied
Petitioner’s application for parole.

In the instant petition, Russell had not alleged any action
by the Board which mght give rise to a substantive due process
violation or equal protection violation, such as denial of parole
on the basis of race, political belief, religion, or other
inperm ssible criteria. See Docket No. 1. 1In a section entitled
“Denial of a Fair And Inpartial Review,” Russell’s petition
states: “The board has inproperly determned that | constitute a
danger to the public, even though there exists no evidence,
what soever, of prior crimnal conduct in the country that I amto
be deproted [sic] to. The board incorrectly determ ned that |
had not conpleted a treatnent program for substance abuse,

however, the record correctly reflects that | attended two
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separate treatnent prograns for drug abuse as well [as] a program
for aggressive behavior.” See Docket No. 1. Thus, the only
reference to Petitioner’s nationality in his petition is an
inference that he has a “clean” record in another country.

After Defendants answered and filed a supporting nmenorandum
whi ch noted “Russell has nade no claimthat he is being subjected
to a different standard of review because of sonme suspect
categorization,” Petitioner filed a six page docunent which
i ncluded a passing reference to the Board' s review having “the
out ward appear ance of being personal and predicated upon
petitioner’s ‘Nationality .” See Docket No. 5 and 6. Such a
statenment does rise to an allegation agai nst the Board which
m ght give rise to a substantive due process violation. See
Burkett, 89 F. 3d 139-140. Since the Board exercised discretion
whi ch was neither arbitrary nor capricious, and absent any
al l egation of a substantive due process violation, this Court
shal | deny the petition

Accordingly, for the reasons stated above, the Court w ||
adopt the Magistrate Judge's Report and Recommendati on and
dism ss Petitioner's Petition for a wit of habeas corpus for
failure to exhaust adm nistrative renmedies. |In addition, the
Court shall deny the Petition on the merits, for failure to state

a substantive due process claim

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEVON RUSSELL

V. : CIVIL ACTI ON

: No. 98-3868
PENNSYLVANI A BOARD COF
PROBATI ON and PARCLE, et.al.
ORDER

AND NOW this 28th day of October, 1999; after a review of
the Report and Recommendati on of United States Magistrate Judge
Arnold C. Rapoport; tinmely objections having been filed by
Petitioner; the Court having made a de novo determ nation of
those portions of the Report and Recommendati on to which
obj ections were nade; for the reasons stated in this Court's
Menor andum of this date

| T I'S ORDERED:

1. The Report and Recommendation is APPROVED and
ADOPTED and the Petition for a wit of habeas corpus is DI SM SSED
for failure to exhaust state renendi es.
2. The Petition is DENIED for failure to state a

substanti ve due process cl aim

3. There is no probable cause for appeal and no
substantial showi ng of the denial of a constitutional right

requiring the issuance of a certificate of appealability.



RAYMOND J. BRODERI CK, J.



