IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

GENE KUPER : ClVIL ACTI ON
V. :

COLONI AL PENN | NSURANCE COWVPANY, :
et al. : NO. 99-172

MEMORANDUM AND ORDER

BECHTLE, J. May , 1999
Presently before the court is defendants Col onial Penn

| nsurance Conpany's ("Col onial Penn"), Ted Dezzi's ("Dezzi") and

Kat hryn McMaster's ("MMaster") (collectively "Defendants")

nmotion to dismss and plaintiff Gene Kuper's ("Kuper") response

thereto. For the reasons set forth below, the court will grant

the notion in part and deny the notion in part.

| NTRODUCT! ON

On Novenber 30, 1998, Kuper filed a civil action under Title
VIl of the Gvil R ghts Act of 1964 ("Title VII"), 42 US.C. §
2000e, et seq. and the Pennsyl vania Human Rel ati ons Act ("PHRA"),
Pa. Stat. Ann. tit. 43, 88 955-63, alleging discrimnation based
on religion and ethnicity.! The Conplaint also alleges clains
for intentional infliction of enotional distress and negligent or
mal i ci ous breach of duty under Pennsylvania common |aw. On

February 22, 1999, Defendants filed the instant notion to

1. The Conplaint was initially filed in state court. On
January 13, 1999, Defendants renoved the action to this court.



dism ss. For the reasons set forth below, the court will grant
Def endants' notion in part and deny the notion in part.

1. LEGAL STANDARD

For the purposes of a notion to dismss, the court nust
accept as true all well-pleaded allegations of fact in a
plaintiff’s conplaint, construe the conplaint in the |ight nost
favorable to the plaintiff, and determ ne whet her "under any
reasonabl e readi ng of the pleadings, the plaintiff may be

entitled to relief." Colburn v. Upper Darby Township, 838 F.2d

663, 665-66 (3d Cir. 1988). The court, however, need not accept
as true legal conclusions or unwarranted factual inferences.

Morse v. Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d Cir.

1997) (citations omtted). A conplaint is properly dismssed
only if "it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief." Conley v. Gbson, 355 U S. 41, 45-46 (1957).

Cenerally, courts may not | ook beyond the conplaint in
deciding a notion to dism ss under Federal Rule of G vil
Procedure 12(b)(6). However,

a court may properly | ook beyond the conplaint to
matters of public record including court files, records
and letters of official actions or decisions of

gover nnent agenci es and adm ni strati ve bodi es,
docunents referenced and incorporated in the conplaint
and docunents referenced in the conplaint or essential
to a plaintiff's claimwhich are attached to a

def endant' s noti on.

Arizmendi v Lawson, 914 F. Supp. 1157, 1160-61 (E.D. Pa. 1996)

(citations omtted) (considering EECC right to sue letter



attached to defendant's notion to dismss); see also Gallo v.

Board of Regents of Univ. of California, 916 F. Supp. 1005, 1007

(S.D. Cal. 1995) (considering EEOCC right to sue letter referenced
in conplaint). Accordingly, the court will consider various
docunents generated or nmaintained by the Equal Enpl oynent
Qpportunity Conm ssion ("EEOCC') in the course of its

i nvestigation and processing of Kuper's discrimnation charge.

111, DI SCUSSI ON

Def endants seek dism ssal of all four counts alleged in
Kuper's Conplaint. 1In his response to Defendants' notion, Kuper
states that he withdraws his claimunder the PHRA and his claim
for breach of duty. (Pl.'s Opp. at 16-17, 21.) Additionally,
Kuper states that he is withdrawing his claimof intentional
infliction of enotional distress against Col onial Penn. 1d. at
17. Accordingly, the court will only address Defendants' notion
to dismss Kuper's claimunder Title VII and his claimof
intentional infliction of enotional distress against Dezzi and
McMast er . 2

1. Title VII daim

Before a plaintiff may commence a civil action under Title
VII, the plaintiff nmust file a charge with the EECC al | egi ng t hat

t he enpl oyer engaged in a discrimnatory enpl oynent practice.

2. The court has jurisdiction over Kuper's Title VII claim
under 28 U.S.C. § 1331 and suppl enental jurisdiction over Kuper's
state |l aw clains under 28 U.S.C. § 1367.
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Trevino-Barton v. Pittsburgh Nat'l Bank, 919 F.2d 874, 878 (3d

Cir. 1990) (citations omtted). Charges filed under Title VII
"shall be in witing under oath or affirmation and shall contain
such information and be in such formas the comm ssion requires.”
42 U.S.C. 8§ 2000e-5(b). The verification requirenent protects an
enpl oyer fromhaving to respond to frivol ous clai ns. Bal azs v.

Li ebenthal , 32 F.3d 151, 157 (4th Cr. 1994). Defendants argue

that Kuper's Title VII claimshould be dism ssed because the
charge he filed with the EECC was not filed under "oath or
affirmation" as required by Title VII.

Kuper alleges that he dual-filed his charge of ethnic and
religious discrimnation wth the Pennsyl vania Human Rel ati ons
Conmmi ssion and the EECC on Novenber 20, 1997. (Conpl. 1 8.)
That docunent was not signed or otherw se verified under oath or
affirmation. (Pl.'s Opp., Ex. 2a.) The EECC assigned a charge
nunber to Kuper's claimand on January 14, 1998 sent Col oni al
Penn a "Notice of Charge of Discrimnation." (Pl.'s Opp., Ex.
4a.) The notice indicates that Kuper filed a claimunder Title
VIl alleging discrimnation based on religion and national
origin. On January 16, 1998, the EEOC sent Kuper's attorney four
guestionnaires. (Pl.'s Opp., Ex. 5a.) The EECC received the
qguestionnaires from Kuper on February 9, 1998. (Pl.'s Opp., Ex.
la.) One of the questionnaires is entitled "Conduct-Rel at ed
Di scipline Questionnaire."” (Pl.'s Opp., Exs. 1lla-16a.) That
guestionnaire sets forth Kuper's allegations that he was treated

differently than other Col onial Penn enpl oyees because of his
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ethnicity and religion. 1d. Additionally, that questionnaire is
si gned by Kuper under penalty of perjury. 1d. On March 10,

1998, the EEOCC sent a copy of Kuper's Charge of Discrimnation to
Col onial Penn with a request for a "Position Statenent.” (Pl."'s
Qop., Exs. 22a-23a.) On July 7, 1998, Colonial Penn submtted a
position statenent to the EEOCC in response to Kuper's
allegations. (Pl.'s OQop., Ex. 3la.) On July 28, 1998, Kuper's
counsel submtted a rebuttal to Colonial Penn's position
statement. (Pl.'s Opp., Ex. 35a.) On August 31, 1998, the EECC
issued a "Right to Sue Letter"” to Kuper in response to his
charge. (Compl. T 9.)

Colonial Penn primarily relies on Danley v. Book-of-the-

Month A ub, Inc., 921 F. Supp. 1352 (MD. Pa. 1996), aff'd, 107

F.3d 861 (3d Cir. 1997) (table), in seeking dismssal of Kuper's
Title VII claim |In Danley, the plaintiff sent correspondence to
the EECC i ndicating that she wished to file a formal charge

agai nst the defendant. |d. at 1353. The plaintiff did not
submit any additional docunentation and the EEOC did not take any
action until it issued a right to sue letter. 1d. The court
held that "a private |litigant cannot maintain a Title VIl claim
where his or her EEOCC charge was not verified prior to the EECC s

i ssuance of a right to sue letter."” 1d. at 1354. See also Bal azs

v. Liebenthal, 32 F.3d 151 (4th Cr. 1994) (holding sane).

Kuper argues that his failure to sign the Charge of
Di scrimnation under oath or affirmation as required by Title VI

should not result in dismssal of his Title VIl clains under the
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circunstances of this case.® Kuper correctly asserts that if the
charge is not initially filed under oath or affirmation it may be
anended or verified any tinme before the EEOC i ssues a right to
sue letter. Balazs, 32 F.3d at 157 (stating that anmendnent or
verification may occur prior to EECC s issuance of right to sue

letter); Philbin v. General Elec. Capital Auto Lease, Inc., 929

F.2d 321, 322-25 (7th Gr. 1991) (allow ng sane); Peterson v.
Cty of Wchita, 888 F.2d 1307, 1309 (10th G r. 1989) (stating

sane); Danley, 921 F. Supp. at 1353-54 (sane). |In this case,
the court nust deci de whether Kuper's signing of the Conduct-
Rel ated Di scipline Questionnaire, under penalty of perjury,
constitutes an amendnment or verification for purposes of
satisfying Title VII's requirenent that all charges shall be

filed under oath or affirmation.?

The court holds that Kuper's
signing of the Conduct-Rel ated Discipline Questionnaire serves as

a verification of his charge because the purpose behind the oath

3. Kuper's charge conplies with EECC requirenents in all other
aspects and Defendants do not chall enge any ot her aspect of the
charge. See 29 CF. R 8§ 1601.12 (stating "a charge is sufficient
when the Comm ssion receives fromthe person nmaking the charge a
witten statenent sufficiently precise to identify the parties,
and to describe generally the action or practices conpl ai ned

of ").

4, The court notes that courts have treated questionnaires and
letters as satisfying the charge requirenent for statute of
limtations purposes. See Philbin, 929 F.2d at 322-25 (hol di ng
that filing questionnaire not signed under oath or affirmation
satisfies statutory tine limt requirenent); Peterson v. Gty of

Wchita, 888 F.2d 1307, 1308-09 (10th Cir. 1989) (hol ding that
unverified conplaint constitutes tinmely charge); Roche v.
Supervalu, Inc., No. 97-753, 1999 W 46226, *6 (E.D. Pa. Jan. 15,
1999) (finding that questionnaire constitutes tinely charge).




or affirmation requirenent was fulfilled under the circunstances
of this case.

The underlyi ng purpose of protecting a defendant against the
filing of frivolous clains is satisfied in this case. See
Danl ey, 921 F. Supp. at 1354 (stating that verification
requi renment safeguards enployers from defending frivol ous
charges) (citation omtted). The fact that the Conduct-Rel ated
Di sci pline Questionnaire, which sufficiently describes the
al l egations contained in the charge, is signed under penalty of

perjury gives Colonial Penn protection against defending a

frivolous claim See Philbin, 929 F.2d at 324 (signing of
guestionnaire provides affirmation of allegations in
gquestionnaire). This is particularly conpelling where, as here,
t he Conduct-Rel ated Discipline Questionnaire was signed before

Col oni al Penn was asked to defend agai nst the charge. °

See

Danl ey, 921 F. Supp. at 1354 (finding enployer unfairly

prej udi ced who was not notified of charge until EEQOC issued right
to sue letter). Additionally, in this case, unlike the
defendants in Danl ey, Colonial Penn received notice of the
charges being asserted against it before the EEOC i ssued a ri ght
to sue letter. On March 10, 1998, the EEOC sent Col onial Penn a

notice of the charge and attached a copy of the charge filed by

5. Col oni al Penn argues that because all the questionnaires
subm tted by Kuper are not signed the court should not allowthe
Conduct - Rel ated Di sci pline Questionnaire to serve as verification
of the charge. The court disagrees. The Conduct - Rel at ed

Di sci pline Questionnaire sufficiently describes the all egations
contained in the charge and is signed under penalty of perjury.

v



Kuper. That notice informed Col onial Penn that Kuper filed the
charge and was all eging discrimnation based on religion and
national origin. The attached copy of the charge provided
further detail of the alleged discrimnation. This notice
provi ded Col onial Penn with an opportunity to defend the claim at
the adm nistrative level. Under the circunstances of this case,
the court finds that a questionnaire signed under penalty of
perjury which sufficiently incorporates the allegations contai ned
in the charge and is filed after the charge, but before the EECC
issues a right to sue letter, serves as a verification that
satisfies Title VII's oath or affirmation requirenent.
Accordingly, the court will not dismss Kuper's Title VIl claim
Al t hough the court finds that the admnistrative
requirenents were satisfied before Kuper filed the instant
action, the court wll require Kuper to state under oath, through
affidavit, that the statenents contained in the charge he filed
on Novenber 20, 1997 are true to the best of his know edge,
information and belief. The court is not inposing this
requirenent in lieu of the admnistrative requirenments. Rather
the court believes that Defendants are entitled to such a
statenment for purposes of this civil action and its rel ated
pr oceedi ngs.

2. Intentional Infliction of Enotional D stress

In Count 111 of his Conplaint, Kuper alleges a claimof
intentional infliction of enptional distress. As nentioned

above, Kuper is wthdraw ng this clai magainst Colonial Penn and
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is only pursuing it against defendants McMaster and Dezzi. Kuper
al l eges that on May 29, 1997, MMaster, then vice-president of
human resources for Col onial Penn, and Dezzi, a speci al

i nvestigator for Colonial Penn, called himinto an unschedul ed
neeting. (Conpl. 9§ 17.) Kuper alleges that, at the neeting,
McMast er and Dezzi subjected himto two hours of interrogation
and wongly accused himof "being involved in and receiving

ki ckbacks froma schene of sale of auto insurance to a group of
Russi an-Jew sh i mm grants who staged fal se accidents and filed
fal se insurance clains working in concert wwth a Russi an-Jew sh
immgrant | awer and Jew sh doctors.” (Conpl. 1 18-19.) Kuper
al so alleges that after the neeting he was suspended from work
and escorted off the premses and told not to return until he
received further instructions. (Conpl. § 21.) Kuper further

al | eges that the wongful accusations and questions inplying

i nvol venrent in serious crimnal m sconduct based on an
undi scl osed anonynous | etter caused himextrene enotional
distress. (Compl. T 34.)

Def endants argue that Kuper's claimfor intentional
infliction of enotional distress should be dism ssed because it
is barred by the Pennsylvania Wrknen's Conpensati on Act
("PWCA"), Pa. Stat. Ann. tit 77, 8 481(a), and because it fails
to allege the extrenme and outrageous conduct necessary to state
such a claim The court agrees that the PWCA bars Kuper's claim
for intentional infliction of enotional distress and that Kuper

does not all ege conduct that woul d subject McMaster and Dezzi to
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individual liability for intentional infliction of enotional

di stress under section 72 of the PWCA ® Specifically, Kuper

fails to allege that McMaster and Dezzi were acting outside the
scope of their enploynent when questioning himor were acting for
any purpose other than to investigate the allegations against him

on behalf of their enployer. See Adans v. USAir, Inc., 652 A 2d

329, 330 (Pa. Super. C. 1994) (holding that co-workers cannot be
found individually Iiable under Pa. Stat. Ann. tit. 77, 8 72 for
enotional distress when investigating all eged wongdoi ng of
plaintiff within scope of their duties).

Even if a claimfor intentional infliction of enotional
di stress was not barred by the PWCA, the all eged conduct of
McMast er and Dezzi does not rise to the |level of outrageousness
necessary to state a claimfor intentional infliction of
enotional distress. Under Pennsylvania |law, to prevail on a
claimfor intentional infliction of enotional distress the
plaintiff nust show "conduct which is extreme or clearly

outrageous." Hoy v. Angelone, 720 A 2d 745, 753-54 (Pa. 1998).

To neet this high theshhold, "[t]he conduct nust be so outrageous

in character, and so extrene in degree, as to go beyond al

6. Pa. Stat. Ann. tit. 77, 8 72 of the PWCA provides:

If disability or death is conpensable under this act, a
person shall not be liable to anyone at conmon | aw or

ot herwi se on account of such disability or death for any act
or om ssion occurring while such person was in the sane
enpl oy as the person disabled or killed, except for

i ntentional wrong.
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possi bl e grounds of decency, and to be regarded as atrocious, and

utterly intolerable in a civilized society.” Buczek v. First

National Bank of Mfflintown, 531 A 2d 1122, 1125 (Pa. Super. C

1987). Additionally, "it is extrenely rare to find conduct in
the enpl oynent context that will rise to the | evel of

out rageousness necessary to provide a basis for recovery for the
tort of intentional infliction of enotional distress.” Cox V.

Keyst one Carbon, 861 F.2d 390, 395 (3d. Cir. 1988). The court

determnes as a matter of lawif the alleged conduct neets the
standard of outrageousness needed to state a claimfor
intentional infliction of enotional distress. | d.

Kuper primarily relies on Chuy v. Phil adel phia Eagles

Football dub, 595 F.2d 1265 (3d G r. 1979), in arguing that he

has stated a claimfor intentional infliction of enotional
distress. In Chuy, the defendant doctor told a reporter, with
know edge of its falsity, that the plaintiff suffered froma
potentially fatal blood disorder. [d. at 1274-76. That conduct
was found to neet the high standard of extrene and outrageous
conduct. |d. The court finds that, in this case, the all eged
conduct does not rise to the | evel of outrageousness denonstrated
in Chuy.

In Chuy, the defendant knowi ngly di ssem nated fal se
i nformation about the plaintiff that caused severe enotional
distress. 1d. at 1274-76. That key factor is not present in
this case. Kuper has not alleged that McMaster and Dezzi nade

accusati ons about himthat they knew to be false. Additionally,
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it is not unusual for an enployer to question an enpl oyee about
theft or other wongdoing in order to ascertain information about
al | eged m sconduct. Federal courts follow ng Pennsylvania | aw
have found that accusing an enpl oyee of wongdoi ng, even if found
to be untrue, does not constitute the type of outrageous conduct
required to permt a recovery for intentional infliction of

enotional distress. See Gonzalez v. CNA Ins. Co., 717 F. Supp.

1087, 1089 (E.D. Pa. 1989) (finding that enpl oyee's allegation
that his enployer falsely accused himof sexually harassing

fell ow enpl oyees did not rise to | evel of outrageousness
necessary to state claimfor intentional infliction of enotional

di stress); Sugarman v. RCA Corp., 639 F. Supp. 780, 788 (MD.

Pa. 1985) (finding claimthat enployee was fal sely charged with
theft and humliated in front of fell ow enpl oyees not

outrageous). Wiile being falsely accused of a crine by your

enpl oyer, assumi ng Kuper's allegations to be true, is an
unfortunate experience, such conduct does not rise to the |evel

of extreme and outrageous conduct that has been found to permt a
recovery for intentional infliction of enotional distress. See
Hoy, 720 A.2d at 754 (citing cases). The court will dismss

Kuper's claimfor intentional infliction of enotional distress.

111, CONCLUSI ON

For the reasons set forth above, the court will deny
Def endants' notion to dismss Kuper's Title VII claimand w ||

dism ss Kuper's claimfor intentional infliction of enotional

12



di stress against all

Def endant s.

13



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
GENE KUPER : ClVIL ACTI ON
V.
COLONI AL PENN | NSURANCE COVPANY, :
et al. : NO 99-172
ORDER
AND NOW TO WT, this day of My, 1999, upon
consi derati on of defendants Col onial Penn Insurance Conpany's,
Ted Dezzi's and Kathryn McMaster's notion to dism ss and
plaintiff Gene Kuper's response thereto, I T IS ORDERED that said
notion is GRANTED I N PART AND DENI ED I N PART as foll ows:
(1) the notion to dismss the Title VII claimcontained in Count
One of the Amended Conplaint is DEN ED;
(2) the claimfor a violation of the Pennsylvania Human
Rel ati ons Act contained in Count Two of the Amended
Conpl ai nt is DI SM SSED
(3) the claimfor intentional infliction of enotional distress
contained in Count Three of the Amended Conplaint is
DI SM SSED; and
(4) the claimfor breach of duty contained in Count Four of the

Amended Conplaint is DI SM SSED,

| T 1S FURTHER ORDERED that within fifteen (15) days fromthe
date of this Order, CGene Kuper wll file wth the court, and
serve on all defendants, an affidavit stating that the

i nformation provided to the Equal Enploynent Opportunity



Commission in his charge of discrimnation filed on Novenber 20,
1997 is true to best of his information, know edge and belief.

SO ORDERED.

LOU S C. BECHTLE, J.



