IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN G HUDSON, Individually : ClVIL ACTI ON

and as Mot her and Natural

Guar di an of COREY HUDSON

V.

BRANDYW NE HOSPI TAL, :

et al. : NO. 99- CV-4262

MEMORANDUM
Padova, J. Decenber 16, 1999
Corey Hudson (“Corey”), through his nother Karen Hudson, has

filed this lawsuit alleging that Defendants Brandyw ne Hospit al
(“Brandywi ne”), Modena Fire and Hose Conpany (“Modena”), Thomas
Ami co (“Am co”), Leo Scaccia, Ill (“Scaccia”), and Chester County
Depart ment of Energency Services (“County”) negligently provided
subst andard energency nedi cal treatnent when he suffered an
asthma attack. As a result of Defendants’ negligence, Corey
suffered pernmanent brain danage. Karen Hudson, in Count V of the
Amended Conpl aint, individually alleges clains of intentional and
negligent infliction of enotional distress against Defendants Dr.
Robert Satriale (“Satriale”) and Brandyw ne (on a theory of
respondeat superior liability ) for allegedly encouraging her to
prematurely discontinue Corey’s life support and refusing to

answer her questions about the extent of Corey’s likely brain

damage and rehabilitation potential.



Having granted Plaintiffs’ Mtion to Arend the Conpl aint by
O der dated Decenber 16, 1999, the Court will treat Defendants’
Motions to Dismss as applying to the Anended Conplaint. For the
reasons that follow, the Court will grant Defendant County’s
Mot i on, deny Defendants Brandyw ne, Am co, and Scaccia's Mtion,
and grant in part and deny in part Defendant Satriale s Mtion.

A St andard of Revi ew

A claimmy be dism ssed under Federal Rule of G vil
Procedure 12(b)(6) only if the plaintiff can prove no set of

facts in support of the claimthat would entitle himto relief.

ALA, Inc. v. CCAIR Inc., 29 F.3d 855, 859 (3rd Cir. 1994). The

review ng court nust consider only those facts alleged in the
conpl ai nt and accept all of the allegations as true. [|d.

B. Def endant County’s Mdtion to Dismss Count |V

Def endant County noves to dism ss Count |V which all eges
that the County negligently failed to conply with its own
standards for responding to and initiating energency vehicle
transportation services and failed to tinely dispatch its
anbul ance upon Plaintiffs’ request.

The Pennsylvania Political Subdivision Tort Cainms Act
(“Act”), 42 Pa. Cons. Stat. Ann. 8§ 8541, exenpts |ocal agencies
fromliability for danages for any injuries caused by acts of the
agency or its enployees. 42 Pa. Cons. Stat. Ann. § 8541 (\West
1999). Counties are | ocal agencies under the Act. Robey v.

Chester County, 946 F. Supp. 333, 338 (E.D.Pa. 1996). Injured
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parties may recover in tort froma |local agency only if (1)
damages woul d be ot herw se recoverabl e under conmon | aw or
statute; (2) the injury was caused by the negligent act of the
| ocal agency or an enployee acting within the scope of his
official duties; and (3) the negligent act of the |ocal agency
falls within one of eight enunerated categories. 42 Pa. Cons.

Stat. Ann. § 8542 (West 1999); Swartz v. Hilltown Township

Volunteer Fire Co., 721 A 2d 819, 820-21 (Pa. Comw. Ct. 1998).

One of these categories of liability is vehicle liability.
42 Pa. Cons. Stat. Ann. 8§ 8542(b)(1) (West 1999). The Act all ows
| ocal agencies to be held liable for “the operation of any notor
vehicle in the possession or control of the |ocal agency.” |d.
Pennsyl vani a courts, however, interpret the word “operation”
narromy to include only the act of driving the vehicle. Love v.

Gty of Philadelphia, 543 A 2d 531, 533 (Pa. 1988); Swartz, 721

A 2d at 821; dCty of Pittsburg v. Jodzis, 607 A 2d 339, 351 (Pa.

Comw. Ct. 1992). The control over nunicipal vehicles exercised
by di spatchers in sending out, directing, and conmuni cati ng
orders to the vehicles does not constitute ‘operation’ of the
vehi cl e under the Act. Jodzis, 607 A 2d at 351.

The circunstances of this case are anal ogous to those

present in Keesey v. Longwood Volunteer Fire Co., Inc., 601 A 2d

921, 924 (Pa. Conmw. Ct. 1992). In Keesey, a driver sued the

county and the local fire departnent for danmages when a fire



truck collided with his car. Keesey, 601 A 2d at 922. The
driver alleged that just before the accident occurred, the county
di spatcher failed to communicate an order fromthe fire chief to
sl ow down the truck. 1d. Wile assum ng that the accident woul d
have been avoi ded had the order been communi cated and fol | owed,
the court neverthel ess decided that the county could not be held
liable in tort for the plaintiff’s injuries because it did not
actually operate the vehicle even though it had control of the
vehicle through its dispatchers. |d. at 924.

In the Anended Conplaint, Plaintiffs have all eged only that
County, through its agents, controlled the dispatch and routing

of the energency vehicles.? Because the Act does not allow tort

'The Amended Conpl ai nt reads as fol |l ows:
41. The Defendant Chester [County], through its
agents, enployees, and/or volunteers, was negligent in
that it:
a. failed to conply with its own standards for
responding to and initiating energency vehicle
transportati on services;

b. failed to respond to repeated requests for
assi stance after initiating the original dispatch;
C. failed to provide tinely dispatch of

anbul ance or energency vehicle services when
repeatedly requested to do so;
d. failed to tinely re-initiate requests for
di spatch of anbul ance or energency vehicle
servi ces when repeatedly requested to do so;
e. each of the above allegations of negligence
i nvol ve actions or inactions while having control
of the dispatch and routing of energency vehicles
Within its jurisdiction as contenplated by 42 Pa.
C.S. A 8 8542(b) and as such Defendant Chester
[ County] is not immune fromliability pursuant to
t he Pennsyl vania Political Subdivision Tort C ains
Act ;

(Am Conpl. § 41.)



l[iability to be predicated on nere control over a vehicle, Count
|V of the Anended Conplaint fails to state a cl ai m upon which
relief may be granted. For this reason, the Court grants
County’s Motion and dism sses Count IV wth prejudice.

C. Def endant Satriale’'s Motion to D smss Count V

Def endant Satriale nmoves to dismss Count V, filed by
Plaintiff Karen Hudson, which alleges both negligent and
intentional infliction of enotional distress.

1. Negligent Infliction of Enptional Distress

Pennsyl vani a courts have adopted the Restatenent definition
of the tort of negligent infliction of enotional distress.

Arnmstrong v. Paoli Menmi|l Hosp., 633 A 2d 605, 608 (Pa. Super. C.

1993); Crivellaro v. Pennsylvania Power & Light Co., 491 A 2d

207, 209 (Pa. Super. C. 1985); Banyas v. Lower Bucks Hosp., 437

A 2d 1236, 1238 (Pa. Super. . 1981). Restatenent (Second)
Torts section 436 provides:

(1) |If the actor’s conduct is negligent as violating a
duty of care designed to protect another froma fright
or other enotional disturbance which the actor should
recogni ze as involving an unreasonable risk of bodily
harm the fact that the harmresults solely through the
internal operation of the fright or other enotional

di sturbance does not protect the actor fromliability.

(2) If the actor’s conduct is negligent as creating an
unreasonabl e risk of causing bodily harmto another

ot herwi se than by subjecting himto fright, shock, or
other simlar and i medi ate enotional disturbance, the
fact that such harmresults solely fromthe interna
operation of fright or other enotional disturbance does
not protect the actor fromliability.

Rest at enent (Second) Torts § 436 (1965).
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Tort liability for the negligent infliction of enotional
distress requires that the plaintiff sustain, as a result of the
def endant’ s negligence, sone physical injury in addition to or
caused by the enotional disturbance. Restatenent (Second) Torts

8 436A (1965); Arnstrong, 633 A 2d at 609; Wall v. Fisher, 565

A 2d 498, 502 (Pa. Super. C. 1990); Banyas, 437 A 2d at 1239
(Pa. Super. Ct. 1981).

Tenporary conditions such as fright, nervous shock, nausea,
grief, rage, and humliation, even when acconpani ed by physical
synptons, do not constitute conpensable injuries because such
condi tions do not anpunt to substantial bodily harm See
Rest at enent (Second) Torts 8 436 A cm. c¢ (1965). However, |ong
conti nued nausea or headaches, repeated hysterical attacks, or
ment al aberration are conpensabl e injuries because they are
chronic physical illnesses that manifest enotional suffering.

ld.; cf. Arnmstrong, 633 A 2d at 609 (finding allegations of |oss

of continence, depression, nightmares, and insomia sufficient to
sustain a cause of action for negligent infliction of enotional

distress); Crivellaro, 491 A 2d at 210 (avernents of headaches,

shaki ng, hyperventilation, nightmares, |ack of bowel control, and

nmuscl e tightening); Love v. Craner, 606 A 2d 1175, 1179 (Pa.

Super. C. 1992)(all egations of severe depression, nightnares,
stress and anxi ety requiring psychol ogical treatnment, and ongoi ng

physi cal injury).



The Amended Conplaint nerely alleges that Plaintiff Karen
Hudson has suffered in the past and will continue to suffer in
the future “severe anxiety, nental anguish, and enoti onal
distress.” (Am Conpl. § 49.) Because she has not pled the
exi stence of any actual physical injury that resulted from her
enotional disturbance, she fails to state a cause of action for
negligent infliction of enotional distress. Accordingly, the

Court grants Defendant Satriale’'s Mdtion as to this claim

2. Intentional Infliction of Enotional D stress

Def endant Satriale argues that Plaintiff Karen Hudson’'s
claimfor intentional infliction of enotional distress fails
because: (1) Plaintiff has not alleged that her envotional
distress is confirmed by expert nedical opinion; and (2)

Def endant Satrial e s behavi or cannot reasonably be regarded as
extreme and outrageous.

Defendant Satriale’'s first argunent that the claimshould be
di sm ssed because Plaintiff Karen Hudson has failed to produce
expert nedical confirmation of the severity of her envotional
distress is clearly without nerit. Wile it is true that courts
require plaintiffs to provide expert nedical confirmation of the
claimed injury, such proof is required at the |evel of a summary

j udgnment notion, Tuman v. Genesis Assoc., 935 F. Supp. 1375, 1393

(E.D.Pa. 1996); or at trial, Kazatsky v. King David Menori al

Park, Inc., 527 A 2d 988, 995 (Pa. 1987); not at the early stage

of a notion to dism ss where all of the plaintiffs’ allegations



must be taken as true, see ALA Inc., 29 F.3d at 859. The

allegation in the Anended Conpl ai nt that Karen Hudson suffered
enotional distress as a result of Satriale's tortious conduct,
(Am Conpl. T 49), is sufficient at this time to support her
cause of action.

Pennsyl vani a courts recogni ze the tort of intentional
infliction of enotional distress and have adopted section 46 of

the Restatenent (Second) of Torts. Wsiniewski v. Johns-Mnville

Corp., 812 F.2d 81, 85 (3rd Cr. 1987)(citing Banyas v. Lower

Bucks Hosp., 437 A 2d 1236 (Pa. Super. C. 1981)). That section

provides in part:
(1) One who by extrenme and outrageous conduct
intentionally or recklessly causes severe enotional
distress to another is subject to liability for such
enotional distress, and if bodily harmto the other
results fromit, for such bodily harm

Rest atenent (Second) of Torts 8§ 46 (1965). To be actionable, the

conduct nust be extrenme and outrageous, be intentional or

reckl ess, and cause severe enobtional distress. Wsiniewki, 812

F.2d at 85.
The Restatenent further provides:

Liability has been found only where the conduct has
been so outrageous in character and so extrenme in
degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious, and utterly
intolerable in a civilized conmunity. Generally, the
case is one in which the recitation of the facts to an
average nenber of the comunity woul d arouse his

resent ment against the actor, and lead himto exclaim
“Qutrageous!”

Rest atenent of Torts (Second) 8§ 46 cnt. d (1965); Hoffman v.
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Memi| Osteopathic Hosp., 492 A 2d 1382, 1386 (Pa. Super. Ct.

1985). The level of outrageousness required is conparable and
possi bly higher than that required to support an award of

punitive damages. W siniewski, 812 F.2d at 86 n. 3.

As the basis for this claimfor intentional infliction of
enotional distress, Plaintiff Karen Hudson all eges that Defendant
Satrial e behaved wantonly and wilfully in encouraging her to
termnate Corey’'s life support system by | eading her to believe
that Corey could not be rehabilitated and would remain in a
vegetative state. Plaintiff further alleges that Defendant
Satriale refused to answer her questions about the I ength of
Corey’ s oxygen deprivation or to provide a nedical basis by which
she could evaluate the extent of Corey’ s permanent brain injuries
and |ikelihood for rehabilitation. (Am Conpl. 9 43-48.)

The Court finds that these all egations adequately state a
cause of action for intentional infliction of enotional distress
under the standard outlined in the Restatenent (Second) of Torts
section 46. Accordingly, the Court denies Defendant Satriale’s
Motion as to this claim

In sunmary, the Court dism sses Count V only insofar as it
alleges a claimfor negligent infliction of enotional distress.
Plaintiff Karen Hudson may proceed on her claimfor intentional
infliction of enotional distress.

D. Def endants Satrial e, Brandyw ne, Am co and Scaccia’s
Motions to Dismiss Plaintiffs® Claimfor Punitive
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Damages

Def endants Satriale, Brandyw ne, Am co, and Scaccia nove to
dismss Plaintiffs’ request for punitive danmages. Punitive

damages are an el enent of dammges arising out of an initial cause

of action for conpensatory damages. Halstead v. Mtorcycle

Saf ety Foundation Inc., No. 99-Cv-2199, 1999 W 921136, at *7

(E.D.Pa. Qct. 8, 1999). Punitive damages nmay be awarded for
conduct that is outrageous because of the defendant’s evil notive

or his reckless indifference to other’s rights. 1d.; Smth v.

Renaut, 564 A 2d 188, 193 (Pa. Super. C. 1989). See also

McDani el v. Merck, 533 A 2d 436, 447 (Pa. Super. C.), appeal

deni ed, 551 A 2d 216 (Pa. 1988)(requiring that the defendant’s
conduct be malicious, wanton, wllful, reckless or oppressive).
However, plaintiffs may not receive punitive damages for
m sconduct that constitutes ordinary negligence such as
i nadvertence, mstake, or errors of judgnent. Merck, 533 A 2d at
447.

Plaintiffs nust allege in their conplaint facts that
denonstrate the requisite state of mnd of malice, vindictiveness

or wanton disregard. Fallowfield Devel opnent Corp. v. Strunk,

Civ. A Nos. 89-8633, 90-4431, 1991 W 280264, at *2 (E.D. Pa.
Dec. 30, 1991); Merck, 533 A 2d at 448. The Anended Conpl ai nt

al l eges that Defendants’ conduct was grossly negligent and either

intentional, willful, malicious or reckless. (Am Conpl. 11 32,
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35, 49.) Under the liberal notice pleading requirenents of the
Federal Rules of Civil Procedure, see Fed.R CGv.P. 8(a), these
al | egations adequately support a request for punitive damages.
For this reason, the Court denies Defendants’ Mdtions to dismss
Plaintiffs’ claimfor punitive damages.

An appropriate order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KAREN G HUDSQN, Individually : ClVIL ACTION
and as Mt her and Nat ur al

Quar di an of COREY HUDSON

BRANDYW NE HOSPI TAL,
et al. : NO. 99- CV-4262

ORDER
AND NOW this day of Decenber, 1999, upon consideration of
Def endant s Brandyw ne Hospital, Thomas M Am co, and Leo Scacci a
[11’s Motion to Dismss (Doc. No. 7), Defendant Chester County
Departnent of Energency Services’ Mtion to Dismss (Doc. No. 4),
Def endant Robert O Satriale’s Mdtion to Dismss (Doc. No. 11),
Plaintiffs’ Response thereto (Doc. No. 14), and Def endant

Satriale’ s Response thereto (Doc. No. 15), IT IS HEREBY ORDERED

t hat :
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Def endant Chester County’s Mdtion is GRANTED and
Count 1V of the Amended Conplaint is DI SM SSED
W th prejudice;

Def endant s Brandyw ne Hospital, Thomas M Ani co,
and Leo Scaccia Ill's Mdtion is DEN ED

Def endant Robert O Satriale’'s Mtion is GRANTED
in part and DENIED in part. Count V insofar as it
al l eges negligent infliction of enotional distress
is DISM SSED with prejudice.

BY THE COURT:

John R Padova, J.
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