IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EXACT PRECI SI ON, | NC. : ClVIL ACTI ON
V. :
ACCURA ZEI SEL MACHI NERY CORP.
V.
R R 1.C ASSCCl ATES, | NC. : NO. 98-4168
VEMORANDUM AND ORDER

BECHTLE, J. DECEMBER , 1999
Presently before the court is defendant Accura Zei sel

Machi nery Corp.'s ("Accura Zeisel") notion for summary judgnent

and plaintiff Exact Precision, Inc.'s ("Exact") response

thereto.' For the reasons set forth below, the court will deny

t he noti on.

BACKGROUND

Accura Zeisel and R R I1.C are both in the business of
buyi ng and selling industrial machinery. (Third Party Conpl. 91
4 & 5.) Exact filed the instant action seeking danages resulting
fromits purchase of two Wckman bar automatic screw nachi nes
(the "machines"). (Pl.'"s Ans. to Def.'s Mot. for Summ J. at
unnunbered p.1.) The two nachi nes Exact purchased were
previously owned by Accura Zeisel. Exact viewed the machines,

whi ch were housed in a warehouse rented by Accura Zeisel, in

! Third party defendant R R 1.C. Associates, Inc.
("RRI1.C") joined Accura's notion for summary judgnent on June
30, 1999.



March 1998. (Pl.'s Brief in Qop. to Third Party Def.'s Mt. for
Summ J. at unnunbered p.1.) Exact was acconpani ed by def endant
Henry Zeisel, Chief Executive Oficer of Accura Zeisel and Lee
MIller, a.k.a. Daryll Hoon ("MIller"). (ld.; Zeisel Dep. at 13.)
MIller worked for RR1.C.. On March 26, 1998, Accura Zeisel
issued a witten quotation to RRI.C for the sale of the
machines.? (Third Party Conpl. 1 6.) R R 1.C accepted Accura
Zei sel's offer the sanme day, agreeing to pay $130,000 for the
machines. (ld. 1 7; Pl.'"s Ans. to Def.'s Mot. for Summ J.
3(b).) Also on March 26, 1998, R R 1.C issued an invoice to
Exact to purchase the machines for $155,000 and Exact issued a
purchase order to RRI.C for that amount. (Def.'s Mot. for
Summ J. § 3(e).) On April 30, 1998, R RI.C issued a check to
Accura Zeisel for $130,000. 1d. 7 3(c). On May 1, 1998,

R R1.C delivered the machines to Exact. (Conpl. ¥ 9.) Until

t he machi nes were delivered to Exact, they renmai ned housed in the
war ehouse that Accura Zeisel rented. Shortly after delivery,
Exact di scovered that the machi nes did not conform Id. 11 10,
11 & 12.

On August 10, 1998, Exact filed its Conpl aint agai nst Accura
Zeisel, alleging that RR 1.C msrepresented the capabilities of
the machine. (Conpl. 97 6, 7, 12 & 13.) Accura Zeisel filed
its Third Party Conpl aint against R R I.C on Novenber 13, 1998.

2 Accura Zei sel had also provided a price quotation to

R RI1.C for the sale of the machi nes sone tine before March
1998. (Zeisel Dep. at 9-10 & 20-21.)
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On June 2, 1999, Accura Zeisel filed a notion for sunmary
judgnent to which Exact filed a response on June 7, 1999. On
June 30, 1999, R R I1.C joined Accura Zeisel's notion for summary

j udgnent .

1. LEGAL STANDARD

Summary judgnent shall be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law." Fed. R Cv. P.
56(c). A factual dispute is material only if it mght affect the

outcone of the suit under the governing |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). \Wether a genui ne issue

of material fact is presented will be determned by asking if "a
reasonable jury could return a verdict for the non-noving party."
Id. In considering a notion for summary judgnent, "[i]nferences
should be drawn in the |light nost favorable to the non-noving
party, and where the non-noving party's evidence contradicts the
nmovant's, then the non-novant's nust be taken as true." Big

Apple BMN Inc. v. BMWof N. Am, Inc., 974 F.2d 1358, 1363 (3d

Cr. 1992) (citation omtted).

111, DI SCUSSI ON

Accura Zeisel asserts that it is entitled to judgnent as a

matter of |aw because RRI.C was not its agent. (Def.'s Mot.
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for Summ J. f 6.) Accura Zeisel argues that because R R 1.C.
was not its agent, any representations R R I1.C nade about the
capabilities of the machines are not binding on it. |d. Accura
Zei sel asserts that there is no privity of contract between it
and Exact and that it is entitled to judgnent as a matter of |aw
Exact responds that there exists a genuine issue of material fact
as to whether R R 1.C served as an agent of Accura Zeisel.
The burden of establishing agency rests on the party

asserting it. Goodway Mtg., Inc. v. Faul kner Adver. Assocs.,

Inc., 545 F. Supp. 263, 267 (E.D. Pa. 1982). \Whether an agency
rel ationship exists and the nature of the relationship is decided

fromthe facts of each case. Brock v. Real Estate Land Title &

Trust Co., 178 A 146, 148-49 (Pa. 1935)(citations omtted).
Ceneral ly, the question of whether an agency relationship exists

is a question for the jury. Refuse Managenent Sys., Inc. v.

Consol . Recycling and Transfer Sys., Inc., 671 A 2d 1140, 1147

(Pa. Super. C. 1996) (stating that agency is "ordinarily .
decided by the trier of fact"). However, where the facts
regardi ng the existence and nature of the agency relationship are
not in dispute, the question of agency is for the court. |d.
Where agency may be inferred fromthe conduct of the parties or
from circunstances, questions regarding the existence and nature
of the agency relationship are properly determ ned by the jury.
Brock, 178 A at 149 (citations omtted). Likew se, where there
is conflicting evidence or where the determ native facts depend

upon the credibility of witnesses, the question of agency shoul d
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be submtted to the jury.

An agency relationship exists where there is a nmanifestation
by the principal that the agent shall act for him the agent's
acceptance of the undertaking and the understandi ng of the
parties that the principal is to be in control of the
undertaking. Refuse, 671 A 2d at 1147. An agency relationship
may be shown by express contract or the relationship may be an

inplied one, "inferred fromthe circunstances.” Pirilla v.

Bonucci, 467 A.2d 821, 824 (Pa. Super. C. 1983). The parties
need not explicitly state their intention to create an agency

rel ati onship, however, their intention "nust be clear fromtheir
conduct." (Goodway, 545 F. Supp. at 265. The relation of
princi pal and agent may al so arise fromthe habits and course of
dealing of the parties and fromthe general conduct of the
parties in relation to the subject matter of the agency. Reel v.

Adans Express Co., 27 Pa. Super. 77, 81 (Pa. Super. Ct.

1905) (fi ndi ng agency may be inferred fromfact that agent wore
uni form and drove wagon bearing principal's nane). However,
agency is not "assuned fromthe nere fact that one does an act
for another." Cayton, 670 A.2d at 714 (citations and interna
guotations omtted). Nonetheless, an agency rel ationship my be
found even where the putative principal nerely controls the
result, and the agent tenders its performance to achi eve that

result by means within its own discretion. Basilev. H& R

Block, Inc., 729 A 2d 574, 580-81 (Pa. Super. Ct. 1999) (finding

that tax return preparer's conpletion of tax returns, wth
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under st andi ng that taxpayers always nmaintained ultimate right of
control over tax return, created agency relationship). Thus, a
princi pal and agent relationship may be found whether the parties
act in the roles of master and servant or sinply in the status of
two i ndependent contractors. 1d. (stating that control over
nmeans of performance is not test for agency, but is test of

rel ationship of master and servant); see also Juarbe v. Gty of

Phi | adel phia, 431 A 2d 1073, 1075-76 (Pa. Super. Ct. 1981)

(stating that principal and agent can be in relationship of
master and servant, or sinply in status of two independent
contractors).?®

One need not furnish direct proof of specific authority to
establish agency, "provided it can be inferred fromthe facts
that at least an inplied intention to create the rel ationship of

princi pal and agent existed." Comonwealth v. Mker, 716 A 2d

619, 623 (Pa. Super. C. 1998). Thus, the existence of an agency
relationship may be inferred fromthe acts of the agent and their
recognition by his principal. 1d. Likew se, existence of the

rel ationship may be found in acqui escence or failure to disavow.

3 Once the agency relationship is established,
aut hori zation for the agent to act on behalf of the principal can
ei ther be expressly or inpliedly granted or acquired by apparent
authority. Refuse, 671 A 2d at 1147. Apparent authority arises
froma manifestation by the principal that another is his agent.
Id. (citations omtted). Apparent authority "exists where the
principal, by words or conduct, |eads persons with whomthe
al l eged agent deals to believe that the principal has granted the
agent the authority with which the agent purports to exercise."
Id. Apparent authority may be derived fromthe course of dealing
or by a single transaction between the parties. 1d.



Id. (finding that agency relationship existed despite | ack of
proof that purported agents received a stipend for services).

Both Accura Zeisel and R R 1.C contend that their
relationship was not an agency relationship. (Third Party Def.'s
Mem of Law in Support of Def.'s Mot. for Sunm J. at 1; Def.'s
Mt. for Summ J. § 6.) However, an express denial is not

determ native of the question of agency. Mers v. Holiday Inns,

Inc., et al., No. 87-2438, 1987 W. 16887, at *1 (E. D. Pa. Sept.

9, 1987)(stating that "the nere fact that there is an express
deni al of the agency relationship is not itself determ native of
whet her an agency rel ationship actually exists").

An agency relationship may be inplied or inferred fromthe
circunstances. Pirilla, 467 A 2d at 824. Here, Henry Zeisel
Accura Zeisel's Chief Executive Oficer, admtted that he relied
"[t]o a great extent” on RRI1.C"'s description of what the
machi nes could do. (Zeisel Dep. at 13.) Henry Zei sel
acconpanied R R 1.C and Exact when Exact viewed the machi nes
whi ch were warehoused in Accura Zeisel's lot. (Pl."'s Brief in
Qop. to Third Party Def.'s Mot. for Summ J. at unnunbered p.1;
Zei sel Dep. at 13.) Were agency may be inferred fromthe
conduct of the parties or fromcircunstances, questions regarding
t he exi stence and nature of the agency relationship are properly
determ ned by the jury. Brock, 178 A at 149 (citations
omtted).

An agency rel ationship my be found where the putative

principal nerely controls the result. Basile, 729 A 2d at 580-
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8l. In this case, the parties dispute whether Accura Zeise

retai ned control of the undertaking and whether R R I.C. tendered
its performance to achieve the result sought by Accura Zeisel.
The evi dence shows that Accura Zeisel initially owed the

machi nes and provided a price quotation for the sale of the
machines to RRI1.C sone tine before March 1998. (Zeisel Dep.

at 9-10 & 20-21.) Nonetheless, the sale of the machines did not
t ake pl ace between Accura Zeisel and R R I.C until the day Exact
i ssued a purchase order to RR1.C.. (Def.'s Mot. for Summ J. 1
3.) Henry Zeisel was present when Exact viewed the machines in
Accura Zeisel's warehouse. (Pl.'s Brief in Opp. to Third Party
Def.'s Mot. for Sunm J. at unnunbered p.1l; Zeisel Dep. at 13.)
In addition, although Accura Zeisel contends that title to the
machi nes was transferred to RRI1.C prior to RR1.C"'s sale of
t he machi nes to Exact, Exact asserts that Accura Zeisel did not
transfer title of the machines to RR1.C.. (Pl.'s Ans. to
Def.'s Mot. for Sunm J. ¥ 3(d).) In support of its assertion
that Accura Zeisel retained title, Exact points to the fact that
until they were delivered to Exact, the machines renmained in
Accura Zeisel's warehouse. |1d. Thus, Exact argues that Accura
Zei sel retained possession and control of the machines. 1d.
There is a dispute as to whether R R I.C received a conmm ssion
from Accura Zeisel on the sale of the machi nes. Id. 1 5. Accura
Zei sel contends that there was a separate sal e between Accura

Zeisel and R R I1.C prior to RRI1.C's sale of the nmachines to



Exact. FExact alleges that R R |.C acted as a broker * and agent
for Accura Zeisel, and points to MIller's deposition testinony in
which MIler agreed to the proposition that he received paynent
for his services "[j]Just as real estate people are paid on
commssion.” (ld. 1 5, MIller Dep. at 47-48.) The court finds
that there is a factual dispute as to whether there was a title
transfer from Accura Zeisel to R R I.C and whether Accura Zeisel
retained control of the undertaking. View ng the evidence in the
[ ight nost favorable to Exact, the court finds that a genuine

i ssue of fact exists as to whether R R 1.C acted as an agent for
Accura Zeisel. Thus, the court wll deny Accura Zeisel's notion

for summary judgnent.

V. CONCLUSI ON

For the reasons set forth above, Accura Zeisel's notion for
summary judgnent will be deni ed.

An appropriate O der follows.

4 The broker-client relationship is "primarily that of
princi pal and agent."” Eckrich v. D Nardo, 423 A 2d 727, 729 (Pa.
Super. C. 1980). A broker is defined as one who is engaged for
others, on a comm ssion, to negotiate contracts relative to
property, the custody of which he has no concern. Jones v. Cty
of Pittsburgh, 106 A 2d 892, 894 (Pa. Super. Ct. 1954).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EXACT PRECI SI ON, | NC. : ClVIL ACTI ON

V. :
ACCURA ZEI SEL MACHI NERY CORP.

V.
R R I.C ASSOCI ATES, | NC : NO. 98-4168

ORDER

AND NOW TO WT, this day of Decenber, 1999, upon
consi deration of defendant Accura Zeisel Machinery Corp.'s notion
for summary judgnent, plaintiff Exact Precision, Inc.'s response
thereto, and defendant R R I.C. Associates Inc.'s notion in
support of Accura Zeisel Mchinery Corp.'s notion for summary

judgnment, it is hereby ORDERED that said notions are DEN ED

LOU S C. BECHTLE, J.



