N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MONUVENT BUI LDERS OF : ClVIL ACTI ON
PENNSYLVANI A, | NC. :

V.

THE CATHCLI C CEMETERI ES :
ASS'N, INC., et al. : NO 99-2030

MEMORANDUM

Dal zel |, J. Decenber 9, 1999

Before us is the question of whether a | awyer who was a
law clerk of a judge nmay, after she has left the judge’ s enpl oy,
| ater work on a new case that arises out of an old case that was
before the judge while the |lawer was his |aw clerk. As we have
found little decisional authority on this question, we offer sone

ext ended anal ysis of it.

Backqgr ound

In 1984, plaintiff Mnunment Buil ders of Pennsyl vani a
(“MBPA”), an association of independent cenetery nonunent
bui | ders and deal ers, conmmenced in this District an antitrust
cl ass action agai nst various Pennsylvania ceneteries and cenetery

associ ati ons, see Monunent Builders of Pa. v. Anerican Cenetery

Ass’'n, Cv. A No. 84-3014 (the “1984 action”). The 1984 action
was assigned to Judge E. Mac Troutman, for whom Anne L. Carroll
Esq., an attorney for plaintiff in this action, served as a

deputy clerk from August, 1983 until August, 1984 and as a | aw



clerk from August, 1984 until Judge Troutman’s retirenent on
August 31, 1998.1

After years of negotiations, MBPA reached a settl enent
agreenment (the “master agreenent”) with the Pennsyl vania Cenetery
Associ ation (“CAP"). Judge Troutman | ater entered the agreenent
as an Order of Court that was binding on all CAP nenbers who did
not opt out of the settlenent. |In addition to the naster
agreenent, MBPA also entered into a separate settlenent agreenent
in July of 1989 (“the 1989 agreenent”) with certain individua
ceneteries and three Catholic cenetery groups, including the
Cat holic Ceneteries Association of the D ocese of Pittsburgh, a
defendant in the instant action. The 1989 agreenent was al so
entered as an Order of Court.

Both the master agreenent and the 1989 agreenent
contain provisions granting the Court continuing jurisdiction to
enforce both contracts. This new, 1999 action, which alleges
breach of the two settlenent agreenents as well as Sherman and
Cl ayton Act antitrust violations, was brought pursuant to that
continuing jurisdiction covenant.

At a Rule 16 scheduling conference on Septenber 30,
1999, plaintiff disclosed to us and defendants that Carroll had

served as a law clerk to Judge Troutnman and perforned

! The 1984 action was reassigned to us after Judge

Troutnman’s retirenent and remai ns on our docket.

Carroll began working part-tine for Mtchell A Kraner,
Esq. on Septenber 7, 1998, one week after |eaving Governnent
service. See Carroll Aff. | 6.



“substantial work on the related case”. Thereafter, we directed
Carroll to report to us on the extent of her involvenent in the
1984 action. After receiving her report, we directed plaintiff
to show cause why Carroll should not be excluded fromthis
matter. Defendants have responded to plaintiff’s show cause
menor anda and al so have filed a notion to disqualify Carroll and

her law firm Mtchell A Kraner & Associates, fromthis matter

Anal ysi s

Regardi ng | awyers generally, our power to disqualify an
attorney “derives fromour inherent authority to supervise the
pr of essi onal conduct of attorneys appearing before” us, United

States v. Mller, 624 F.2d 1198, 1201 (3d Cr. 1980); see also

e.qg., Janmes v. Teleflex, Inc., 1999 W. 98559, at *3 (E. D. Pa.

Feb. 24, 1999) (“To further the courts’ interests in protecting
the integrity of their judgnents, maintaining public confidence
inthe integrity of the bar, elimnating conflicts of interest,
and protecting confidential comrunications between attorneys and
their clients, a court has the power to disqualify counsel from
representing a particular client”). W should disqualify a

| awyer only if we determne “that disqualification is an
appropriate neans of enforcing [an] applicable disciplinary

rule,” Brennan v. |ndependence Blue Cross, 949 F. Supp. 305, 307

(E.D. Pa. 1996) (internal quotation omtted); see also id.
(hol di ng that we should “consider the ends that the disciplinary

rule is designed to serve and any countervailing policies, such



as permtting alitigant to retain the counsel of his choice and
enabling attorneys to practice w thout excessive restrictions”).
Carroll’s representation of MBPA is thus unquestionably
governed by the Rul es of Professional Conduct that apply to al
menbers of the Bar. As a former lawclerk in this Dstrict,
however, Carroll is also subject to Canon 2 of both the Code of
Conduct for Law Cerks and the Code of Conduct for Judicial
Enpl oyees, as well as the principles contained in the Chanbers

Handbook for Judges’ Law Cerks and Secretaries. W hold that

vi ol ati ons of these standards outweigh any right of MBPA to
retain co-counsel of its choosing and any right of Carroll to
practice w thout excessive restrictions, and thus we w |
disqualify her fromthis matter.

We first address Carroll’s conduct under the Rul es of
Pr of essi onal Conduct.

Pursuant to Local R Cv. P. 83.6.1V.B, we apply the
Pennsyl vani a Rul es of Professional Conduct to acts or om ssions
by attorneys before this Court. Under Pennsylvania Rul e of
Prof essi onal Conduct 1.12, “a | awer shall not represent anyone
in connection with a matter in which the [awer participated
personal |y and substantially as a . . . lawclerk [to a judge],
unl ess all parties to the proceedi ng consent after disclosure”.

In an addendumto its Rule 16 Conference Information
Sheet, plaintiff admts that Carroll’s work for Judge Troutnman
i ncl uded “substantial work on [the 1984 action]”. |In her Cctober

8, 1999 letter to the Court, Carroll also admts that she was
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substantially involved in the decision to award counsel fees in
the 1984 action, ? participated in hearings and deci sions
regarding the default of one of the defendants, and had
“substantial involvenent” in researching and preparing a
menor andum opi ni on on al |l eged viol ati ons of the consent decree. ?
Thus, if we treat this new, 1999 action and the 1984
action as the sane “matter,” it is clear under Rule 1.12 that
Carroll nust be precluded fromparticipating in this case. There
is little doubt that the two actions should be treated as the
same “matter”: they involve the sane parties and |argely the
same facts and conduct and, nore inportantly, this new action

seeks to recover for the violation of a consent decree that

2 Carroll wites that:

After the consent decree had been drafted by
counsel and presented to Judge Troutman for
review and approval, it was necessary to nake
an award of counsel fees in |lieu of damages,
whi ch i nvol ved a thorough revi ew of
plaintiff’s counsel’s fee petition in |ight
of the chall enges raised by defendant’s
counsel. | was substantially involved in

t hat revi ew and prepared nenoranda and notes
for Judge Troutman to assist himin nmaking an
appropri ate award.

® The activity in the 1984 case took place during the
whol e of Carroll’s clerkship. Fromits filing on June 20, 1984,
the case was hotly litigated, and by the end of her enpl oynent
wi th Judge Troutman, there were no | ess than 307 docket entries
in the matter. Anong the published opinions, see, for exanple,
Monunment Builders of Pa., Inc. v. Anerican Cenetery Ass’'n, 1996
W 478636 (E.D. Pa. Aug. 19, 1996); Mnunent Builders of Pa.
Inc. v. Anerican Cenetery Ass’'n, 1994 W. 143114 (E.D. Pa. Apr.
18, 1994); Mnunent Builders of Pa., Inc. v. Anerican Cenetery
Ass’n, 1989 W 43622 (E.D. Pa. Mar. 24, 1989).
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Carroll had a hand in construing while she served as Judge
Troutman’s | aw clerk.*

Qur duty to protect the integrity of the bar outwei ghs
MBPA's interest in representation by co-counsel of its choosing®
and Carroll’'s interest in practicing freely. That duty here
requires us to disqualify Carroll fromthis litigation under Rule
of Professional Conduct 1.12(a).

We also find that Carroll should be disqualified under
Canon 2 of the Code of Conduct for Law Clerks (1994 ed.), which
provides that “a law clerk should avoid inpropriety and the
appearance of inpropriety in all activities”. See also Code of
Conduct for Judicial Enployees Canon 2 (1996 ed.) (sane). ® These

Codes’ Canon 2 are broader than Rule 1.12 because they go well

* In fact, in its response to defendants’ notion to

dism ss or transfer for inproper venue, MBPA raised the argunent
that the case should remain in this District because of its very
close relationship to the 1984 acti on.

® W note that MBPA will not have to scranble to find
repl acenent counsel, as we are leaving this case in the very
capabl e hands of Mtchell A Kraner, Esq., who has represented
MBPA for nore than twenty years.

® The Judicial Conference adopted this Code of Conduct
on Septenber 19, 1995, effective January 1, 1996. By its terns
it “applies to all enployees of the Judicial Branch except
Justices [and] Judges”, who are subject to a separate Code. See
id. at first unnunbered page.

The Judicial Conference adopted the Code of Conduct for
Law Cerks in March of 1981, and it has been anmended severa
times since then. The current Code is printed in a Federal
Judi cial Center publication, Chanbers Handbook for Judges’ Law
Clerks and Secretaries, at 171-77 (1994 ed.).
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beyond the “participated personally and substantially” | anguage
of the Rule of Professional Conduct.

As far as we can tell, no court has before had occasion
to construe either Code of Conduct. Thus, no federal court to
our know edge has made the threshold determ nation that these
Codes are authoritative and govern a law clerk’s practice after
t he cl erkshi p ends.

Lest the Codes nerely constitute high-soundi ng words on
paper, we hold that they are legally authoritative and bi ndi ng on
| aw cl erks even after they |eave judges’ enploynent.’ At a
m ni mum these Codes are the contractual quid for the quo of
enpl oyment in the federal Judicial Branch. Application of the
Codes’ terms nerely enforces this contract for services.

Havi ng found that the Codes apply after Carroll’s
cl erkship ended, we find that her shift fromlaw clerk to
advocate, on what we have already found to be the sane “matter”,
inplicates at |east the appearance of inpropriety. Because
Carroll seeks here to recover for her client for the alleged
violation of a consent decree that, working as an arm of the
Court, she had a hand in construing, her representation of NMBPA
inthis matter would, to reasonabl e eyes, appear inproper. It
t herefore viol ates Canons 2.

It is also worth noting that page 22 of the Chanbers
Handbook for Judges’ Law O erks and Secretaries (1994 ed.),

" They also put civil flesh on the judicial bones of 18
U S. C § 1905.



concerning “practice after termnation of a clerkship,” provides
that “former |law clerks nmust not participate in a case in which
they perfornmed work of any kind while law clerks”. Like the two
Canons 2, this proscription stens fromthe extraordinarily close
relationship that exists between judge and | aw clerk. Because of
that relationship’s very uniqueness and val ue, the Court has an
institutional duty to the public -- independent of any litigant’s
interest or consent -- to assure that there is never even a hint
that it is being exploited to advance a private party’s interest
inalawsuit.?

Again, while this action and the 1984 action
technically may be different “cases,” in that they have different
civil action nunbers, they are closely enough related so that
Carroll’s participation in this new action would violate the

Chanbers Handbook as well as the Codes of Conduct’'s rules on

post-cl erkship practice.

We find, however, that, under Rule of Professional
Conduct 1.12, there is no need to disqualify the entire firm of
Mtchell A Kramer & Associates, as that firmeasily can conply
W th subsection (c) of the Rule, which provides:

If a lawyer is disqualified [because of prior

work on a nmatter as a law clerk], no | awer
inafirmwth which the |awer is associated

8 W stress here that we are only dealing with these
institutional interests and not any actual inproper action on M.
Carroll’s part. She has conducted herself in this matter
professionally, and we are grateful to her for her candor at the
Rul e 16 conference.



may know ngly undertake or continue
representation in the matter unless:

(1) the disqualified |lawer is screened from

any participation in the matter and is

apportioned no part of the fee therefrom and

(2) witten notice is pronptly given to the

appropriate tribunal to enable it to

ascertain conpliance with the provisions of

this rule.

Because Carroll primarily works from honme, and because
MBPA states in its brief that “a screen could readily be
established to prevent [Carroll’s] access to any files or
i nformation concerning the case,” Pl.’s Br. in Cpp. To Mdt. to
Disqualify at 3-4, there is no need to disqualify the Mtchell A
Kramer law firm This is particularly so because MBPA states
unequivocally in its brief that Carroll obtained no confidenti al
information while a |law clerk on the new matter before us, and
therefore could not have shared any confidential informtion
about this matter with her firm

We also find that MBPA's notice to the Court was
sufficiently “pronpt” to satisfy Rule 1.12(c)(2). As noted,
Carroll notified us of the potential conflict at the first Rule

16 conference in this matter. W therefore will not disqualify

the entire Mtchell A Kraner law firm



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

MONUMVENT BUI LDERS OF : ClVIL ACTI ON
PENNSYLVANI A, | NC. :

V.

THE CATHCLI C CEMETERI ES :
ASS'N, INC., et al. : NO 99-2030

ORDER

AND NOW this 9'" day of December, 1999, upon
consideration of plaintiff’'s “menorandum of | aw regardi ng show
cause,” defendants’ response thereto, plaintiff’'s reply
menor andum and defendant’s sur-reply, and defendant’s notion to
disqualify plaintiff’'s counsel (docket entry # 16) and
plaintiff’'s response thereto, and for the reasons stated in the
acconpanyi ng Menorandum it is hereby ORDERED t hat:

1. Defendants’ notion is GRANTED; and

2. Anne L. Carroll, Esq. is DI SQUALI FI ED as

plaintiff’s counsel in this matter.

BY THE COURT:

Stewart Dal zell, J.
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