IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAUSAU UNDERWRI TERS | NSURANCE : ClVIL ACTI ON
COVPANY, as subrogee of HALPREN :
AND COWVPANY, | NC. and GREEN
ClRCU TS, | NC
V.

W LLI AM SHI SLER : NO. 98-5145

VEMORANDUM AND ORDER

HUTTON, J. Decenber 1, 1999

Presently before the Court are the Motion for Leave to File an
Amended Conplaint of Wausau Underwiters Insurance Conpany
(“Wausau” or “Plaintiff”), as subrogee of Halpern and Conpany
(Hal pern”), Inc. and Geen Circuits, Inc. (“Geen”) (Docket No. 25)
and Wlliam Shisler’s (“Shisler” or “Defendant”) response thereto
(Docket No. 27). Also before the Court are Defendant’s Mdtion for
Leave to Extend Summary Judgnent Motion Deadline until October 15,
1999 (Docket No. 31) and Plaintiff’s response thereto (Docket No.
32). For the reasons stated hereafter, Plaintiff’s Mtion is

GRANTED and Defendant’s Mdtion is DEN ED as noot.

| . BACKGROUND

On Septenber 28, 1998, Plaintiff, as subrogee of Hal pern and
Green Circuits filed a Conplaint against Defendant Shisler.
Plaintiff’s Conplaint alleged the follow ng facts. On Decenber 3,

1997, a fire occurred at a facility owned by Hal pern and | eased to



Green, which is located at 1260 North 31st Street, Phil adel phia,
Pennsyl vani a. The fire caused damage to the real and persona
property of Hal pern and G een.

VWausau i s the subrogee of Green and Hal pern. \Wusau provi ded
first party insurance coverage for Hal pern and Geen for damages
sustained in the fire. Under the terns of the insurance policy,
VWausau paid noney to Hal pern and Green for |osses sustained as a
result of the fire. By paynent of insurance proceeds to G een
and/ or Hal pern, Wausau becane subrogated to the rights of G een and
Hal pern to recover its | osses froma potentially responsible third-
party, i.e., soneone other than G een and Hal pern. The damage
sust ai ned by Hal pern and G een were caused by Shisler’s negligence
and breach of contract.

On Cctober 29, 1998, Shisler filed his Answer and Affirmative
Defenses. Shisler alleged that he was not |abile to Wausau. He
clainmed that at all tinmes he was acting as the enpl oyee, borrowed
servant, servant, or agent of G een and/or Hal pern, and that if he
were negligent, then his negligence is inputed to G een and/or
Hal pern and Wausau. Shisler asserted that G een, Hal pern, and/or
VWausau were contributorily and/or conparatively negligent.

On Novenber 5, 1998, Shisler filed a Third-Party Conpl aint
agai nst Green and Hal pern. The Third-Party Conplaint alleges the
foll owi ng facts. On or about Novenber 11, 1997, G een and/or

Hal pern hired Shisler to work as a foreman on their second shift.



Green and/ or Hal pern trained, instructed, and supervised Shisler’s
wor k. Shisler was under their control at all relevant tinmes with
respect to the nmethod and manner in which he worked for them
Shi sl er acted as the enpl oyee, borrowed servant, servant, or agent
of Green and/or Hal pern.

On Decenber 3, 1997, a fire occurred purportedly causing
damage to the property of Green and Hal pern as well as business
interruption |l osses. The fire and the cl ai nred danages sust ai ned by
VWausau, Geen, and Halpern were allegedly caused by the
carel essness and negligence of Third-Party Defendants G een and
Hal per n. Third-Party Defendants G een and Halpern are solely
liable to Plaintiff Wausau. G een and/or Hal pern are solely liable
to Plaintiff Wausau jointly and severally or in the alternative,
liable to Defendant and Third-Party Plaintiff Shisler for
i ndemmi fi cation and/or contribution.

On February 22, 1999, the Third-Party Defendants filed the
instant nmotion noving the Court to dismss the Third-Party
Conplaint. On March 2, 1999, the Plaintiff filed an Answer to this
motion. In its Answer, Wausau states that it does not oppose the
relief sought by the Third-Party Defendants. On March 23, 1999,
Def endant and Third-Party Plaintiff Shisler filed his Answer to the
notion to dismss his Third-Party Conplaint. The Third-Party
Def endants filed a Reply Brief on March 31, 1999. On July 21,

1999, the Court granted Third-Party Defendants’ Mtion to D sm ss
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and di sm ssed Def endant’ s Thi rd-Party Conpl ai nt agai nst Hal pern and
G een.

On August 8, 1999, Plaintiff filed the instant Mtion for
Leave to File an Anended Conplaint. Plaintiff seeks to add Meyers
Mai nt enance Conpany (“MVC’) as a defendant. Defendant filed an
Answer to Plaintiff’s Mdtion on August 20, 1999. On Septenber 22,
1999, Defendant filed a Motion for Leave to Extend Summary Judgnent
Moti on Deadline until Cctober 15, 1999.

1. DI SCUSS| ON

A. Legal Standard for Mtion for Leave to Anend Conpl ai nt

Federal Rule of G vil Procedure 15(a) provides as foll ows:

Amendnents. A party may anend the party's pl eading once as a
matter of course at any tinme before a responsive pleading is
served or, if the pleading is one to which no responsive
pleading is permtted and the action has not been placed on
the trial calendar, the party nmay also anmend it at any tine

wthin 20 days after it is served. QO herwi se a party may
anend the party's pleading only by |eave of court or by
witten consent of the adverse party; and | eave shall be

freely given when justice so requires. A party shall plead in
response to an anended conplaint within the tine remaining for
response to the original pleading or within 10 days after
service of the anended pleading, whichever period nmay be
| onger, unless the court otherw se orders.
Fed. R Cv. P. 15(a). Modtions to anend under Rule 15(a) may be
filed to cure a defective pleading, to correct insufficiently
stated clains, to anplify a previously alleged claim to change the
nature or theory of the case, to state additional clains, to
i ncrease the anount of damages sought, to el ect different renedies,

or to add, substitute or drop parties to the action. L. Charles
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Alan Wight, Arthur R Mller, Mary Kay Kane, Federal Practice and

Procedure: Cvil 2d § 1474 (1990). See Goodman v. Mead Johnson &

Co., 534 F.2d 566, 569 (3d Cr. 1976) (district court inproperly
denied anmendnent to add clains and substitute parties), cert.
denied, 429 U. S. 1038, 97 S. C. 732 (1977). It nust be noted that
in considering such a notion, Rule 15(a) expressly demands that
"l eave shall be freely given when justice so requires.” Fed. R
Cv. P. 15(a). Leave to anend may be properly denied, however,
where there exists “undue delay, bad faith or dilatory notive on
part of the novant . . . undue prejudice to the opposing party by
virtue of allowance of the anmendnent, futility of anmendnent

.”  Foman v. Davis, 371 U S 178, 182, 83 S. . 227, 230

(1962).
The Third Crcuit stated that the "potential for undue
prejudice [to the non-noving party] is 'the touchstone for the

deni al of the |eave to anend. Coventry v. United States Steel

Corp., 856 F.2d 514, 519 (3d Gr. 1988) (quoting Cornell & Co.,

Inc. v. Occupational Safety & Health Review Conmin, 573 F.2d 820,

823 (3d Cir. 1978)); Howze v. Jones & laughlin Steel Corp., 750

F.2d 1208, 1212 (3d Cir. 1984) (sane). One potential source of
prejudice to the defendant is undue del ay which, as interpreted by
the Third Grcuit, refers to delay in the proceedi ngs, not to del ay

in amendi ng the pleadings. See, e.qg., Boileau v. Bethlehem Steel

Corp., 730 F.2d 929, 939 (3d Gr. 1984). Moreover, the Third



Circuit explained that unexcused delay unacconpanied by real
detrinment to the defendant or the judiciary does not constitute

undue delay. See, e.qg., Cornell &Co., Inc. v. Cccupational Safety

& Health Commin, 573 F.2d 820, 823 (3d Cir. 1978). In Adans V.

&ould, Inc., 739 F.2d 858 (3d Cr. 1984), the Third Circuit

expressly set forth the legal standard for undue delay and
potential prejudice:

The passage of tinme, wthout nore, does not require that a
notion to amend a conpl ai nt be deni ed; however, at sone point,
the delay will becone “undue,” placing an unwarranted burden
on the court, or will becone “prejudicial,” placing an unfair
burden on the opposing party. . . . The question of undue
delay, as well as the question of bad faith, requires [the
court to] focus onthe plaintiff[’s] notives for not anmendi ng
[the] conplaint . . . earlier; the issue of prejudice
requires [the court to] focus on the effect on the defendant.

ld. at 868. The Third Crcuit also stated that “ordinarily del ay

alone is not a basis to deny a notion to anend.” United States v.
Duffus, 174 F.3d 333, 337 (3d Cr. 1999) (citations omtted).
O herwise, while leave to amend is left to the sound

di scretion of the trial court, Gay v. Petsock, 917 F.2d 768, 772

(3d Cir. 1990), is it an abuse of discretion if the district court
refuses to grant | eave to anend w thout providing a reason for its

deci si on. Foman v. Davis, 371 U S 178, 182, 83 S. C. 227, 230

(1962).

1. Plaintiff's Mbtion for Leave to Anmend Conpl ai nt

Plaintiff seeks to anend its Conplaint to add MMC as a

defendant totheinstant lawsuit. Plaintiff assets that MMC shoul d



be added as a defendant for the foll owi ng reasons: (1) newtheories
or clainms are not presented; (2) the discovery process will not be
prol onged or conplicated; and (3) undue prejudice to the Def endant
wll not result. (See Mem of Law in Supp. of Pl.’s Mt. for
Leave to File an Anend. Conpl. at 2.).

Def endant, on the other hand, argues that Plaintiff’s Mtion
shoul d be denied for the foll ow ng reasons: (1) Plaintiff offers no
expl anation for the | ate joi nder of MMC al though it knew about MVC
W t hi n days of the Decenber 3, 1997 fire; (2) Defendant has al ready
been sued and does not see how adding MMCw || be beneficial to the
instant lawsuit; and (3) MMC will be prejudiced in its defense
given the late date of Plaintiff’'s Mtion for Leave to Anend.

The Court cannot disregard, however, the liberality of the
policy regarding Rule 15(a) amendnents. That is, the Court is
cogni zant that | eave to anend shall be freely granted where justice
SO requires.

The Court finds that the docunents produced by Defendant in
support of his Answer to the instant WMtion ultimately favor
Plaintiff’s position because they indicate that “real detrinent” to
Def endant or the Court is unlikely. For exanple, the docunents
include a letter witten by Plaintiff’'s counsel, Elliott Fel dman.
Saidletter, dated Decenber 9, 1999, expressly infornmed Bill Meyers
(“Meyers”), the president of MMC, that “it is [Plaintiff’s]
intention to seek rei nbursenent from[MVC] for all property | osses
sustained in the fire. (See Answer of Def. WIlIliam Shisler to the

Motion for Leave, Ex. A). Thus, while Plaintiff’s original
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Conpl aint failed to name MMC as a def endant, MVC was on noti ce t hat
it would be sued.

Anot her letter indicates that Meyers actually inspected the
“fireground” and took photographs of the burned prem ses and its
damaged contents. (See Answer of Def. WIlliam Shisler to the
Motion for Leave, Ex. A). The Court finds it perplexing that
Meyers woul d have desired and/or been permtted to inspect the
“fireground” had he not expected Plaintiff to sue his conpany.
Said notice strongly mtigates against any clainms of prejudice
presented by Defendant.

The Court is guided by the Third Crcuit’s statenent that
undue delay refers to delay in the proceedings, not to delay in

amendi ng the pleadings. See, e.qg., Boileau v. Bethlehem Steel

Corp., 730 F.2d 929, 939 (3d Cir. 1984). Thus, while Plaintiff
filed the instant Motion | ess than two nonths before the cl ose of
di scovery but several nonths before the applicable statute of
[imtations tolled, the Court does not conclude that MMC will be
prej udi ced by being naned as a defendant in the instant |awsuit.
To ensure that MMC and Defendant will not be prejudi ced, however,
the Court will anend its Scheduling Order of January 22, 1999,
thereby allowing all parties nore tinme to conduct discovery.

Accordingly, Plaintiff’s Motion is granted.\*

! In granting Plaintiff's Motion, the Court will extend the discovery

deadl i nes heretofore established by issuing an Anended Scheduling Order. Accordingly,
as the date of this Menorandum and Order postdates the relief requested by Defendant
in his Motion for Leave to Extend Summary Judgnment Motion Deadline until Cctober 15,
1999, Defendant’s Mdtion is denied as nmoot. Moreover, Defendant filed a Mdtion for
Summary Judgrent on Cctober 15, 1999. Defendant will be allowed, however, to

suppl ement or replace his current Motion for Summary Judgrment in accordance with the
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An appropriate Order follows.

Anended Schedul i ng Order.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WAUSAU UNDERWRI TERS | NSURANCE : ClVIL ACTI ON
COVPANY, as subrogee of HALPREN :

AND COWVPANY, | NC. and GREEN

ClRCU TS, | NC

V.
W LLI AM SHI SLER : NO. 98-5145
ORDER
AND NOW this 1st day of Decenber, 1999, upon

consideration of the Motion for Leave to File an Anended Conpl ai nt
of Plaintiff Wausau Underwiters | nsurance Conpany, as subrogee of
Hal pern and Conpany, Inc. and G een Circuits, Inc. (Docket No. 25)
and Defendant WIIliam Shisler’s response thereto (Docket No. 27),
and Defendant’s Mdtion for Leave to Extend Sunmary Judgnent Mbtion
Deadline until OCctober 15, 1999 (Docket No. 31) and Plaintiff’s
response thereto (Docket No. 32), IT IS HEREBY ORDERED t hat :

(1) Plaintiff’s Motion for Leave to File an Arended Conpl ai nt
i s GRANTED, and

(2) Defendant’s Mdtion for Leave to Extend Sunmary Judgnent

Mbtion Deadline until October 15, 1999, is DEN ED as noot.

BY THE COURT:

HERBERT J. HUTTON, J.



