IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH C. PERNA, : CIVIL ACTI ON
V. :
ARCO MARI NE, | NC. NO. 97-4326

VEMORANDUM AND FI NAL JUDGVENT

HUTTON, J. November 29, 1999

Presently before the Court is Defendant’s Mtion for
Summary Judgnent (Docket No. 8) and Plaintiff’s response thereto.
For the reasons stated below, the Defendant’s Mtion for Sunmary

Judgnent i s GRANTED.

. BACKGROUND

In the light nost favorable to the Plaintiff, the facts
are as follows. Plaintiff has worked as a seaman for Defendant
since 1972. In May 1994 Plaintiff served aboard the Arco Al aska as
Chi ef Steward under the conmand of Captain Gray. During this tour
Plaintiff’s relationship with Captain Gey deteriorated due to
Plaintiff’s refusal to institute certain changes to the ship’'s
menu. Followi ng the commencenent of Plaintiff’s tour he was
hospitalized for several days, however, he returned to the Al aska
to serve another tour on July 21, 1994 under the Command of Captain
Devins. During this tour, on or about Septenber 2, 1994, Captain

Devins gave Plaintiff a positive evaluation.



Fol |l owi ng the Septenber 2, 1994 eval uation Captain G ay
returned to command of the vessel. From this point forward
Plaintiff and Captain Gay were in conflict wth each other.
Plaintiff was disciplined by the Captain in front of his staff and
subordi nates, nmade to clean the Captain’s room excessively, and
required to constantly denonstrate equi pnent use during fire and
boat drills; despite the belief that this job would be rotated.
Plaintiff further alleges that Captain G ey enbarked on a canpai gn
to harass and humliate Plaintiff. Such conduct included the
failure to discipline a shipmate that allegedly threatened
Plaintiff with a knife.

At the conclusion of Plaintiff’s tour with Captain G ey,
Plaintiff received a witten evaluation for the period of Septenber

2, 1994 until October 6, 1994. Plaintiff's eval uation stated,

inter alia, that Plaintiff’s supervisory skills were unacceptabl e
and that there was a perception that Plaintiff was paranoid.
Plaintiff finished his |ast assignnent on the Arco Purdoe Bay, on
or about April 15, 1995. Since this tinme Plaintiff has had no
gai nful enploynent and is suffering from depression. Plaintiff
files this instant action asserting “enotional illness” resulting
fromthe harassnent, belittlenent, enbarrassnent, and humliation

inflicted upon himby Captain G ey.



1. DI SCUSSI ON

A. Exhaustion of Renedies in the Coll ective Bargai ni ng Adgr eenent

Def endant asserts that Plaintiff’'s conplaint should be
dism ssed by the Court because Plaintiff exercised his |egal
remedies without first attenpting to resolve his grievance under
the Col | ective Bargaining Agreenent (“CBA’). (See Def.’s Mdt. for
Summ J. at 14). This position, however, is wthout nerit.
Cenerally, when determning the scope of an arbitration clause,
courts operate under a “presunption of arbitrability in the sense
that ‘[a]ln order to arbitrate the particular grievance shoul d not
be denied unless it may be said with positive assurance that the
arbitration clause is not susceptible of an interpretation that

covers the asserted dispute. See Battaglia v. MKendry, No.

Cl V. A 98-5321, 1999 W 570861, at *4 (E.D. Pa. Aug. 3, 1999)

(quoting AT & T Techs. v. Communi cations Wirkers, 475 U. S. 643, 650

(1986)). O course, where an agreenent to arbitrate is limted in

its substantive scope, courts ought not allow this " policy
favoring arbitration . . . to override the wll of the parties by
giving the arbitration clause greater coverage than the parties

intended.' " |Id. (quoting PaineWbber v. Hartmann, 921 F.2d 507,

513 (3d Gir.1990)).
In this instant matter, Section 206.1 of the CBA states
“the follow ng procedure shall govern the . . . conplaint of a

Chief Steward of unfair treatnment in applying the provisions of




this Agreenent.” (See CBA 8§ 206.1) (enphasis added). Section
206.3 further states that “[n]o conplaint or grievance shall be
considered unless presented in accordance wth the foregoing
procedure . . . .” (See CBA § 206.3).

Even in light of the above nentioned provisions, the
Court finds that Plaintiff is not required to arbitrate this matter
because the very terns of the CBA's arbitration clause is |limted
to di sputes concerning the unfair application or interpretation of
the Agreenent. (See CBA 8§ 206.1) Plaintiff makes no such claim
rather Plaintiff’s claim is for personal injury caused by
Def endant’ s negl i gence and the vessels unseaworthi ness. (See Pl.’s
Compl. 9 7). The CBA nmakes no such reference to personal injury
matters and further fails to address the possibility of, or the
procedure for, resolving clainms under the Jones Act or the doctrine
of unseawort hi ness. As such, the Court finds that there is
positive assurance that the arbitration clause does not cover the
current dispute and the Court nust consider the nerits of

Plaintiff’'s claim

B. Plaintiff's Conpl ai nt

Federal Rule of Civil Procedure 8(a) requires that a
plaintiff’s conplaint set forth “a short and pl ain statenent of the
claim showng that the pleader is entitled to relief.” Fed. R
Cv. P. 8(a)(2). Accordingly, the plaintiff does not have to “set

out in detail the facts upon which he bases his claim” Conley v.
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G bson, 355 U. S. 41, 47 (1957). 1In other words, the plaintiff need
only “give the defendant fair notice of what the plaintiff’s claim
is and the grounds upon which it rests.” |d.

The purpose of sunmary judgnment is to avoid a pointless
trial in cases where it is unnecessary and woul d only cause del ay

and expense. See Goodman v. Mead Johnson & Co., 534 F.2d 566, 573

(3d Cr. 1976), cert. denied, 429 U S. 1038 (1977). Summary

judgnent is appropriate “if the pl eadi ngs, depositions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law.” Fed. R Cv. P. 56(c). The party noving for
summary judgnent has the initial burden of showi ng the basis for

its notion. See Celotex Corp. Vv. Catrett, 477 U. S. 317, 323

(1986). Once the novant adequately supports its notion pursuant to
Rul e 56(c), the burden shifts to the nonnoving party to go beyond
the nere pleadings and present evidence through affidavits,
depositions, or adm ssions on file to show that there is a genuine
issue for trial. See id. at 324. A genuine issue is one in which
the evidence is such that a reasonable jury could return a verdi ct

for the nonnoving party. See Anderson v. Liberty Lobby, Inc., 477

U S. 242, 248 (1986).
When deci ding a notion for summary judgnent, a court rmnust

draw all reasonable inferences in the |ight nost favorable to the



nonnovi ng party. See Big Apple BMN Inc. v. BMNof N _Am, Inc.,

974 F.2d 1358, 1363 (3d GCr. 1992), cert. denied, 507 U S 912

(1993). Moreover, a court nmay not consider the credibility or
wei ght of the evidence in deciding a notion for sunmary | udgnent,
even if the quantity of the noving party's evidence far outwei ghs
that of its opponent. See id. Nonetheless, a party opposing
summary judgnment mnust do nore than rest upon nere allegations,

general denials, or vague statenents. See Trap Rock Indus., Inc.

v. Local 825, 982 F.2d 884, 890 (3d Cir. 1992).

1. Count | - Jones Act

Title 46, Section 688 of the United States Code states in
rel evant part that:

Any seaman who shall suffer personal injury in the course

of his enploynent may, at his election, maintain an
action for damages at law, with the right of trial by

jury.
42 U S.C.A 8§ 688 (West 1999) (“Jones Act”) (enphasis added).

[13

Further, this section provides that all statutes of the
Uni ted States nodifying or extendi ng the comon-|aw ri ght or renedy
in cases of personal injury to railway enpl oyees shall apply

.” 8 688. Thus, ininterpreting a plaintiff’s rights under
8§ 688, the Court nust |ook to cases which have interpreted the
Federal Enployers’ Liability Act (FELA) at Title 45, Section 51 of

the United States Code. See Fashauer v. New Jersey Transit Rail

Qperations, Inc., 57 F.3d 1269, 1278 n.3 (3d Cir. 1995) (citing




Kernan v. Anerican Dredqging Co., 355 U S. 426, 439, 78 S. C. 394,

401, L. Ed. 2d 382 (1958)).

As a threshold question, the Court nust determ ne the
nature of Plaintiff’'s “personal injury” for the purposes of the
Jones Act. Only if the Court finds that such injury is one which
i's cogni zabl e under the Act, can the Court consider the existence

of negligence on the part of the Defendant. See, .e.q., Bloomuv.

Consolidated Rail Corp., 41 F.3d 911, 914 (39 Cir. 1994).

Plaintiff’s conplaint alleges that “[o]n or about Apri
14, 1995 plaintiff suffered injures while under the enploynment of
defendant.” (See Pl.’s Conpl. § 5). Plaintiff’s conplaint also

states that “[s]olely by reason of the negligence of the def endant

and t he unseawort hi ness of its vessel, plaintiff sustained personal
injuries.” (See Pl.’s Conmp. 1 7) (enphasis added). Lastly,
Plaintiff’s response to Defendant’s interrogatories clearly states
that the only injury sustained as a result of the alleged
occurrences was “enotional illness.” (See Pl.’s Resp. to Def.’s
Interogs. 1 9).

Thus, it is quite evident that the only cogni zabl e causes
of action in Count I which Plaintiff has given the Defendant notice
of, pursuant to Fed R Cv. P. 8(a), is for negligent infliction of
enotional distress and unseaworthiness. Despite this, Plaintiff
contends that his Jones Act claimis not for negligent infliction

of enotional distress, but rather for “failure to furnish plaintiff



with a safe place to work in light of the history of ill wll
between the Captain and [Plaintiff].” (See Pl.’s Resp. to Def.’s
Summ J. Mot. at 12). Plaintiff further states that, “Plaintiff’s
claimis for negligently creating a situation which enabl ed .

the Captain of [the] wvessel, to intentionally inflict such
enptional distress as to cause serious injuries.” (See Pl.’"s Resp.
to Def.’s Summ J. Mdit. at 13).

Characterizing Plaintiff’s clai mthrough circul ar wordi ng
such as the foregoing, has little effect on the Court’s anal ysis.
No matter what | abel Plaintiff puts on his claim the only injury
alleged is “enotional injury,” which by the very terns of
Plaintiff’s conplaint sounds i n negligence. (See Pl.”s Conpl. 1 7).

Plaintiff attenpts to characterize his claimwith a form
over substance argunent. Despite this, even accepting Plaintiff’s
assertion that his claimis for “failing to furnish plaintiff with
a safe place to work,” the only injury Plaintiff has clainmed is
enotional injury based upon the negligent actions of Defendant.
(See Pl .”s Conpl. 1 7; see also Pl.”s Answers to Def.’s Interrogs.
19 2-9). Based upon Plaintiff’s explanation of the events, the
Court sinply cannot characterize Plaintiff’s claim as anything
ot her than one based upon Defendant’s negligence for allow ng
enotional injury to be inflicted upon the Plaintiff. Such a claim
is at its core nothing nore than a claimfor “negligent infliction

of enotional distress.”



Plaintiff makes no nention of any physical injury
occurring concurrently wth Defendant’s negligence, nor does
Plaintiff allege that Defendant’s negligence caused Plaintiff to
suffer | ater physical consequences. Plaintiff had the opportunity
to state such injuries in his interrogatory answers, yet failed to
do so, instead unequivocally stating w thout specific explanation,
that the only injuries incurred were “enotional injury.” (See
Pl.”s Answers to Def.’ s Interrogs. 1 2). Since there are no facts
in the record which would allow the Court to conclude Plaintiff’s
injuries were actually physical in nature the Court nust analyze
Plaintiff’s clai mbased upon the standards for “enotional injury”
set forth by the Suprene Court and the Third Grcuit.

In Consolidated Rail Corp. v. Gottshall, the Suprene

Court held that “as part of its ‘duty to use reasonable care in
furnishing its enployees with a safe place to work,’ a railroad has
a duty under FELA to avoid subjecting its workers to negligently
inflicted enotional injury.” 512 U S. 532, 550 (1994). However,
such enotional injury did not “inpose a duty to avoid creating a
stressful work environnent . . . .” 1d. at 554. \Wen a recovery
for negligently inflicted enotional injury is cognizable, “workers
wthin the zone of danger of physical inpact wll be able to
recover for enotional injury caused by fear of physical injury to
hi nsel f, whereas a worker outside the zone will not.” 1d. at 556.

Thus, the zone of danger test |limts recovery for enotional injury



resulting froma defendant’ s negligent conduct, notw thstandi ng the
fact that its application will forecl ose sone genuine clains. See
Bloom 41 F.3d at 914 (citing Gottshall, 512 U S. at 532). Such
restriction on “enotional distress” clains equally apply to
Plaintiff’s clains under the Jones Act as the body of FELA
jurisprudence is expressly incorporated into the Jones Act. See
Fashauer, 57 F.3d at 1278 n.3; see also 42 U S.C. A § 688.

In the current matter, to recover for purely enotional
injuries, as so admtted, Plaintiff nmust be within the zone of
danger; requiring that Plaintiff suffer a physical inpact or be
placed in imediate risk of physical harm by Defendant’s

negli gence. See Gottshall v. Consolidated Rail Corp., 56 F.3d 530,

532 (3d Cr. 1995) (applying the zone of danger test to purely
enotional injuries after remand of the matter by the Suprene

Court); See also Ferguson v. CSX Transp., 36 F. Supp.2d 253, 256

(E.D. Pa. 1999) (finding plaintiff did not show his enotiona
distress was the result of the fear of imedi ate physical harm;

Decesare v. Nat’'l R R Passenger Corp., No. ClV.A 99-129, 1999 W

927009 (E.D. Pa. Cct. 25, 1999) (finding that plaintiff claimng
enotional distress fromsexual harassnent did not satisfy the zone
of danger requirenent where there was no physical inpact or
i mredi ate risk of physical harm.

Plaintiff’s deposition and responses to Defendant’s

interrogatories reveal three potential grounds on which to assert
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said enotional injury. First, there is reference to a fall in
which Plaintiff fell backwards on a set of stairs aboard the
vessel . (See Perna Dep. at 235). Second, Plaintiff rmakes reference
to an alleged incident in which a fellow enployee threatened
Plaintiff with a knife. (See Perna Dep. at 80, 149). Third,
Plaintiff asserts enotional injury resulting from harassnent and
humliation by the Captain of the vessel. (See Pl.’s Answer to
Interrogs. § 2). The Court will consider the nerits of each of

t hese events in turn.

C. Plaintiff's Fall On The Steps

Wth respect to Plaintiff's fall, it sinply cannot serve
as a basis for the clainmed enotional injury; despite a physica
impact. First, there is no evidence or allegation in the record
that said fall was the result of Defendant’s negligence and second,
and nost inportantly, Plaintiff admts in his deposition that he
was not injured as a result of said fall. (See Perna Dep. at 235-
36). Since Plaintiff clainms noinjury as aresult of the fall, nor
does he allege he suffered enotional trauma as a result, there is
no genuine issue of material fact in dispute which would allow a

reasonable jury to return a verdict in Plaintiff’s favor

D. The Threateni ng Behavior of Plaintiff’'s Co-Wrker

Wth respect to the threatening behavior of Plaintiff’s

co-worker inwhich Plaintiff was allegedly threatened with a knife,
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Plaintiff acknow edges that there was never any physical inpact.
(See Pl.'s Dep. at 149). Therefore, to state a cognizable
enotional distress claimthe Plaintiff nust showthat his enotional
injury is the result of the fear of i mmedi ate physical harmari si ng
out of said threat. See Bloom 41 F.3d at 911 (applying the zone
of danger test to enotional distress clains).

While the Third Crcuit has not specifically announced
the paraneters required to satisfy the “fear of i medi ate physi cal

harni condition, see, e.q., Bloom 41 F.3d at 915 n. 4, it is clear

fromthe established record that Plaintiff’'s enotional illness is
not the result of such fear. The Court has exam ned Plaintiff’s
Conpl ai nt, Depositions, Answers to Interrogatories, and Affidavits
inthe light nost favorable to the plaintiff for facts that could
reasonably infer the requisite fear; but no such evidence can be
| ocat ed. At best the record evidences only that Plaintiff

anticipated a future physical conflict.\* Further, Plaintiff’'s

Y Plaintiff's Deposition states in relevant part that:

And | had told thembefore, | - - you know, the guy’'s
threatening me all the tine. | told the captain a couple of
times. | told the office. | told the Union. | said, He
cones at ne with that knife, cones near ne, 1'll crush his
head in. So don't, you know, like - - | nean, how woul d you

like to work |ike that every day?
(See Perna Dep. at 84). Plaintiff further stated:

Q Wen you said he pulled a knife on you wasn’t that a

fight?
A Well, it’s not a physical fight, you know. It’'s a
threat. It’'s not a, you know - -

Q Wvell, did you nmention that?
A We didn't conme into physical. Yea, | told themabout - -

(continued...)

- 12 -



interrogatory answers do not allege Plaintiff’'s enotional illness
isrelated to any fear of such immedi ate harm Rather, Plaintiff’s
“enptional illness” appears to wholly revol ve around t he harassnent
and i naction of Captain Gray.\? Lastly, the expert report supplied
by Plaintiff states that “[t]his maj or depressive epi sode occurred
as a result of apparent mstreatnent by his supervisor, Captain
Gray.” (Report of Stuart J. Cohen, Ph. D.).

As such, the Court cannot | ocate any evi dence whi ch when
viewed in the light nost favorable to the Plaintiff would allow a
reasonable jury to determne that the Plaintiff’s enotional
distress was the result of a fear of immedi ate physical harmfrom
the threatening incident. This result is consistent with a recent
decision in this district where the nere fact that plaintiff could
have been in fear of imediate harm was insufficient wthout

supporting evidence in the record. See Ferguson, 36 F. Supp.2d at

'(...continued)

well, I didn't tell the doctor about that.

Q What did you tell the doctor when you went to the
hospi tal ?

A: Well, they ran all these tests on ne and they couldn’'t

find anyt hi ng.

Q What did you tell the doctor?

A: When he asked ne, you know, exactly what happened. | told
him you know, | did have problenms on there with the
captain, you know.

(See Perna Dep. at 149-50).

2 |n Defendant’s interrogatory requesting an expl anation of the

subject matter of the suit, Plaintiff answers “Captain Gey [sic] harassed,
enbarrassed and humliated plaintiff in front of other crew nmenmbers . . . .
Captain Grey [sic] failed to discharge or discipline a nenber of the Steward s
Department who was i nsubordi nate and nenacing to plaintiff.” (See Def.’s
Interrogs. T 2; see also Pl.’s Answer to Def.’s Interrogs. 1 2).
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256 (finding that plaintiff’'s deposition testinony clearly reveals
that his enotional distress claimwas not the result of fear of
i mredi at e physical harmfromdeath threats or possibly being hit by

objects projected at him.

E. Harassnent, Enbarrassnent, Humiliation, and | naction

Lastly, Plaintiff’s claimof enotional injury resulting
from the harassnent, enbarrassnent, humliation, and inaction of
Captain Gay nust be considered. Fromthe outset, it is clear from
the evidence in the record that the foregoing clains do not
i nplicate any physical inpact or threat of i nmedi ate physical harm
As such, said clains are anal ogous to cl ains based on a stressful
wor kK envi ronnent . The Suprenme Court has held that such stress
related clains do not state a cogni zant cause of action under the

FELA. See CGottshall, 512 U S at 554 (reversing the Third

Crcuit). Further, ina recent decisioninthis district the court
held that enotional distress resulting fromall egations of sexual
harassnent failed to state a cl ai munder the FELA when there was no

physi cal inpact or threat of physical inpact. See Decesare, 1999

WL 972009, at *4. As these restrictions on FELA clains also apply
to the Jones Act, they bear directly on Plaintiff’'s ability to
state a clai munder the Act.

In the instant matter, Plaintiff does not adduce

evi dence, nor can any be |located, that said enotional injury was
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the result of physical inpact or a threat of imed ate physical
har m Thus, in the light nost favorable to the plaintiff, a
reasonable jury considering Captain Gray’s actions could not find
that Plaintiff’'s claimof purely “enotional illness” was within the
requi site zone of danger as announced in Gottshall, 56 F. 3d at 534.

See also Bloom 41 F.3d at 911.

As a result of the foregoing analysis, Plaintiff’s claim
for enotional injury resulting from his fall, his co-workers
threatening behavior, and the actions of Captain Gay are not
cogni zabl e under the Jones Act. Thus, the Plaintiff has not
suffered a “personal injury” within the neaning of the Act and
Defendant’s notion to dism ss Count | nust be granted to the extent

it asserts a claimof negligence under the Jones Act.

F. Count | - Unseaworthi ness

The doctrine of unseaworthiness in essence inposes a
nondel egabl e duty on a shipowner to provide seamen with a vessel
that is reasonably fit for its purpose; “it is a ‘species of

l[tability without fault.’” See Cal houn v. Yamaha Motor Corp.,

US. A, 40 F.3d 622, 631 (3d Gr. 1994). Liability based upon

unseaworthiness is entirely distinct from liability based upon

negligence. See Earles v. Union Barge Line Corp., 486 F.2d 1097,
1105 (3d. GCr. 1973). Under maritinme |aw unseaworthiness is a
condition of the vessel which is the proximte cause of the

seaman’s injuries. |d. at 1102. Such liability is inposed w thout
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regard to fault or the exercise of due care. [d. Unseaworthiness

applies, inter alia, when injury is caused by a crew nenber that

isunfit. |d. However, where no defective condition exists there
can be no liability for unseaworthiness. 1d.

Defendant inits notion for summary j udgnent asserts that
like the Jones Act, Plaintiff’'s purely “enotional injuries” are
al so subject to the “zone of danger” test under the doctrine of
unseaworthiness as it exists in general maritine law. (See Def.’s
Resp. to Pl."s Opp’'n at 3). Such a restriction on the doctrine of
unseawort hiness is apparently one of first inpression as the Court
has been unable to | ocate any cases within this circuit that apply
the Gottshall “zone of danger” requirenent to this doctrine. See,

e.qg., Gottshall, 56 F.3d at 534.

Neverthel ess, the Sixth Crcuit has recently had occasi on

to consi der such application in Szymanski v. Colunbia Transp. Co.,

154 F.3d 591 (6'" CGir. 1998). |In Szynanski, the court stated that
“[a] seaman’s claim under the Jones Act or the unseaworthi ness
doctrine is fundanentally a single cause of action, and the
remedi es under one nust be congruent with the renedi es under the
other. |If no damages are permtted under the Jones Act, then an
unseawor t hi ness cl ai mcannot supply themeither.” 154 F.3d at 5609.
The court further stated, “[wlhile an i nconpetent worknman coul d
cause a ship to be unseaworthy, ‘unseaworthiness” that |eads

only to the type of ‘enotional distress’ claim that we have



rejected above is not unseaworthiness that entitles a seaman to
conpensati on. The inconpetent enployee still nust either cause
sone kind of direct physical injury, or place the plaintiff within
the zone of danger of such injury.” 1d.

The crux of the Sixth Circuit’'s decision relied on the
gui dance of the Suprene Court in both Gottshall, 512 U S. at 532,

and Mles v. Apex Marine Corp., 498 U. S. 19 (1990). The Suprene

Court in Mles stated that “[t]he Jones Act evinces no genera

hostility to recovery under general maritine |aw It does not
di sturb seanen’s general maritine clains for injures resulting from
unseaworthiness . . . .” Mles, 498 U S. 29. Nevert hel ess, the
Court limted the availability of “loss of society” danmages in
unseaworthiness clains in order to develop a wuniform rule
t hroughout all maritine law. See Mles, 498 U S. at 33 (stating
“we restore a uniform rule applicable to all actions for the
wrongful death of a seaman, whether under DOHSA, the Jones Act, or
general maritinme law.”). In reaching its decision to devel op such
auniformrule the Court explained that “[i]t woul d be i nconsi stent
wth our place in the constitutional schene were we to sanction
nore expansive renedies in a judicially created cause of action
[ unseawort hiness] inwhichliability is without fault than Congress

has allowed in cases of death resulting from negligence.” |d. at

326.



By anal ogy, applying the above reasoning to the “zone of
danger” requirenment announced in Gottshall, it would be ill ogical
to require a showi ng of physical injury or the threat of imrediate
physi cal harmw th regard to negli gence-based Jones Act cl ai ns, but
not to i npose an equal restriction when liability is without fault.
As such, the Court is conpelled to extend the “zone of danger”
requi renent as adopted by the Suprene Court and the Third Crcuit,
to cases where a plaintiff clains only enotional injury that fails
to state a cogni zabl e cl ai munder the Jones Act because plaintiff
is not within the neaning of the “zone of danger.” Therefore, the

Court also dismsses Plaintiff’s unseaworthi ness claimin Count 1I.

G Count Il - Admralty

Count Il of Plaintiff’'s conplaint realleges Count | of
the conplaint in its entirety under the Court’s Admralty
Juri sdiction. Therefore, the Court nust dismss Count 11 of
Plaintiff’s conplaint consistent with the analysis already set
forth in this menorandum

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOSEPH C. PERNA, : CIVIL ACTI ON
V. :

ARCO MARI NE, | NC. NO. 97-4326

Fl NAL JUDGVENT

AND NOW this 29th day of Novenber, 1999, upon
consideration of the Defendant’s Mtion for Summary Judgnent
(Docket No. 8), and Plaintiff’s response thereto, IT IS HEREBY
ORDERED t hat the Defendant’s Mtion i s GRANTED

| T I'S FURTHER ORDERED t hat JUDGVENT is entered in favor

of the Defendant and against the Plaintiff.

BY THE COURT:

HERBERT J. HUTTON, J.



