IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERIN P. PETTIT : CIVIL ACTI ON
vs. . NO 98- 6707
. Bkrpcy. No. 96-21161
JEROME R SM TH, ESQ . Adversary No. 97-2012

and CHARLES B. COLEMAN, ESQ

VEMORANDUM AND ORDER

JOYNER, J. Novemnber , 1999

Thi s adversary action has been brought before this Court on
appeal of the plaintiff, Erin Pettit, fromthe Novenber 17, 1998
Order of Bankruptcy Judge Thomas M Twardowski granting the
notion of defendants Jeronme Smth and Charl es Col eman for summary
judgnent. Under the authority of 28 U S.C. 8158 and for the
reasons which follow, we shall affirm Judge Twardowski’s order.

Backgr ound

On January 13, 1997, Erin Pettit instituted the instant
| egal mal practice action against the defendants as an ancillary
to the petition for personal bankruptcy which she filed under
Chapter 13 on April 18, 1996. Both plaintiff’s bankruptcy and
her clains agai nst Messrs. Smith and Col eman arose out of the
failure of her husband, Robert, to file federal incone tax
returns and pay taxes on behalf of hinself and plaintiff between
1983 and 1989. As a result of this failure, Robert Pettit was
crimnally prosecuted, convicted and sentenced to serve six
nmonths in prison

Robert Pettit had hired the defendants to represent and



defend himin the crimnal action and, in conjunction with their
defense, Messrs. Smth and Col eman prepared the Pettits’ incone
tax returns for 1983-1989. According to plaintiff, on the day
of her husband’ s sentencing on March 12, 1993, Jerone Smith
presented her with the conpleted tax returns and directed her to
sign them Plaintiff contends that she was not given any
directions or legal or other advice regarding the returns other
than the directive to sign them

Thereafter, on May 27, 1994, plaintiff avers that she
di scovered for the first tine that she was obligated to pay sone
$226,812.98 in taxes, penalties and interest to the governnent
when her wages were garnished by the IRS. Plaintiff submts that
the defendants acted negligently and in breach of their
obligation to provide |egal services to her in a skillful
diligent and informed fashion by having prepared and filed the
1983-89 tax returns jointly with Robert Pettit, and in failing to
advise her to file separate returns from her husband.

Def endants noved for sunmary judgnent on the grounds that
plaintiff’'s mal practice clains were barred by Pennsylvania s two
year statute of limtations, 42 Pa.C S. 85524. Al though rejected
by the Bankruptcy Court, the plaintiff asserted there and again
argues here, that the two-year statute of |limtations was tolled
by virtue of her failure to |earn of the defendants’ mal practice
until My 27, 1994 and that alternatively, her mal practice clains
sound in contract and are therefore governed by Pennsylvania’s

four year statute of limtations set forth in 42 Pa.C S
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§5525( 3) .

St andar ds Gover ni ng Summary Judgnent Mbtions

Under Bank.R. 7056, 11 U.S.C., “Rule 56 F.R G v.P. applies
i n adversary proceedi ngs” such as the one underlying this appeal.
Fed. R G v.P. 56(c), in turn, provides in relevant part that:

... The judgnment sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw. ..

See Also: Inre Smth, 189 B.R 240 (Bankr.D.N H 1995).

As a general rule, the party seeking summary judgnent al ways
bears the initial responsibility of informng the district court
of the basis for its notion and identifying those portions of the
record which denonstrate the absence of a genui ne issue of

materi al fact. Celotex Corp. v. Catrett, 477 U. S. 317, 106 S. C

2548, 91 L.Ed.2d 265 (1986); In re John's Meat Enporium lInc.,

176 B.R 700 (Bankr.E.D.N. Y. 1995). Once it appears fromthe
record that there are no genuine issues of material fact, the
burden shifts to the party opposing sumary judgnment to establish
t hat genui ne issues of material fact do in fact exist. Inre
Wi nhardt, 156 B.R 677 (Bankr.MD.Fla. 1993); Fed.R G v.P.
56(e).

In considering a summary judgnment notion, the court nust
view the facts in the Iight nost favorable to the party opposing
the notion and all reasonable inferences fromthe facts nust be

drawn in favor of that party as well. U.S. v. Kensington




Hospital, 760 F. Supp. 1120 (E.D.Pa. 1991); Schillachi v. Flying

Dut chman Motorcycle dub, 751 F. Supp. 1169 (E.D.Pa. 1990). The

district court’s review of a bankruptcy court’s decision to grant

summary judgnent is de novo. Kunkel v. Sprague National Bank,

128 F.3d 636 (8th Gr. 1997).

Di scussi on

As noted above, it is and was the defendants’ position that
the plaintiff’s |l egal mal practice clains against themare tine-
barred by virtue of her failure to cormmence themw thin two years
of the date on which they ostensibly occurred. Plaintiff, in
turn, contends first, that the two-year statute of limtations
was effectively tolled by the equitable “discovery rule,” which
shoul d apply because she did not |earn of the defendants’
mal practice until May 27, 1994 when she received notification
fromthe IRS that her wages were going to be attached and t hat
since she thereafter filed her bankruptcy petition within two
years, this action is tinely. Second, plaintiff argues, her
mal practice conpl aint sounds in contract--not in tort and this
action should therefore be governed by the four-year statute of
[imtations applicable to non-witten contracts.

Under Pennsyl vania | aw, both contract and tort theories
provi de appropriate frameworks for clains of |egal mal practice.

Sherman I ndustries, Inc. v. Goldhamer, 683 F. Supp. 502, 506

(E.D.Pa. 1988), citing Duke & Conpany v. Anderson, 275 Pa. Super.

65, 418 A 2d 613, 615 (1980). In a malpractice action based on

an attorney’s representation in a civil matter, a plaintiff nust
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establish three elenents in order to recover:
1. The enpl oynent of the attorney or other basis for duty;

2. The failure of the attorney to exercise ordinary skil
and know edge; and

3. That such failure was the proxi mate cause of damage to
the plaintiff.

Bailey v. Tucker, 533 Pa. 237, 621 A 2d 108, 115 (1993).

To sustain a claimof tortious malpractice, plaintiff nust
rai se an i ssue whet her defendants failed to exercise the standard
of care that a reasonable attorney woul d exerci se under the

ci rcunmstances. Sherman Industries, 683 F.Supp. at 506, citing

Trice v. Mozenter, 356 Pa. Super. 510, 515 A 2d 10, 13 (1986). To

sustain a claimof |egal malpractice that arises froma breach of
contract, a plaintiff nust show that there was a contract and
t hat the defendant breached a specific provision thereof. 1d.
Thus, to distinguish a contract nmal practice claimfroma tort
claim the plaintiff claimng under a contract theory nust raise
an issue as to whether it specifically instructed the defendant
to performa task that the defendant failed to perform or as to
whet her the defendant nmade a specific prom se upon which
plaintiff reasonably relied to his detrinment. |d.

I n Pennsylvania, a two-year period of |imtations governs
| egal mal practice actions based in tort and thus a plaintiff has
two years fromthe time a mal practice cause of action accrues in

which to bring suit. Harsco Corp. v. Kerkam Stowell, Kondrack

& Clarke, P.C., 961 F.Supp. 104, 106 (M D.Pa. 1997); Saferstein




v. Paul, Mardinly, Durham Janes, Flandreau & Rodger, P.C., 1997

U S Dist. LEXIS 2375 (E.D.Pa. 1997); 42 Pa.C.S. 85524. Under
the “occurrence rule,” a cause of action for nmal practice accrues
at the tine an attorney breaches his or her duty to the

plaintiff. Saferstein, at *8, citing Garcia v. Community Lega

Services Corp., 362 Pa.Super. 484, 524 A 2d 980, 984 (1987);

Moore v. M Consey, 313 Pa. Super. 264, 459 A 2d 841, 844 (1983).

As a general rule then, once the prescribed statutory period
has expired, the conplaining party is barred frombringing suit.
The di scovery rule, however, is an exception to that principle in
that its application tolls the running of the statute of

limtations. Hayward v. Medical Center of Beaver County, 530

Pa. 320, 608 A 2d 1040, 1043 (1992); Saferstein, at *9. The

di scovery rule provides that where the existence of the injury is
not known to the conplaining party and such know edge cannot

reasonably be ascertained within the prescribed statutory period,
the limtations period does not begin to run until the discovery

of the injury is reasonably possible. Hayward, supra; Davis V.

Gimldi, Haley & Frangiosa, P.C., 1998 U S. Dist. LEXIS 15681

(E.D. Pa. 1998) at *7. See Also: Dalrynple v. Brown, 549 Pa. 217,

701 A 2d 164, 167 (1997). However, |ack of know edge, m stake or
m sunderstanding will not toll the statute of limtations.

Pocono International Raceway, Inc. v. Pocono Produce, Inc., 503

Pa. 80, 468 A 2d 468, 471 (1983); Davis v. Gimaldi, at *9.

| nstead, the discovery rule wll be held to arise only fromthe

inability of the injured, despite the exercise of due diligence,
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to know of the injury or its cause. Pocono Raceway, supra.

In reviewing the record in this matter with the foregoing
principles in mnd, we can find no error in Judge Twardowski’s
ruling of Novenber 17, 1998. For one, while the plaintiff’'s
conpl aint alleges that “[t] he Defendants’ conduct or
om ssions...constituted a breach of the Defendants’ duty to
exerci se reasonable care, skill, and diligence on the Plaintiff’s
behal f and ot herwi se constituted a breach of the Defendants’
contractual obligation to provide |egal services to the Plaintiff
in a skill informed and diligent fashion,” nowhere are there any
all egations or proof in either the pleadings or the record that
t he defendants breached a specific contractual provision or
directive. W therefore nust agree wth Judge Twar dowski that
Ms. Pettit’'s legal malpractice claimis grounded solely in tort-
-not in contract.

We thus nust next exam ne whether there is any evidence to
support the plaintiff’s contention that the discovery rule should
have been applied to equitably toll the two-year period of
[imtations. In so doing, we find that it is clear fromthe
plaintiff’s brief and her deposition testinony that she knew or
shoul d have known when she signed the inconme tax returns prepared
by the defendants on the date of her husband’ s sentencing hearing
on March 12, 1993 that those returns were being filed jointly on
behal f of herself and her husband. |In addition, at or around
this sane tine, Ms. Pettit had a tel ephone conversation with an

| RS agent and, shortly after Defendant Smith turned in the
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Pettits’ tax returns, Plaintiff began nmaeki ng paynents on the tax
bill in the anpbunt of $100 per nonth. She apparently

di sconti nued maeki ng these paynents on M. Smth’s advice and the
| RS thereafter garnished her wages. (E Pettit Dep., 68-77).

We therefore find that plaintiff could well have |earned that she
had a potential cause of action against Messrs. Smth and Col eman
for legal nmalpractice as early as March, 1993. W thus concl ude
that the statute of limtations on plaintiffs’ clains properly
began to run in March, 1993 and there was no basis upon which to
toll it under the facts of this case. Accordingly, we affirmthe
Bankruptcy Court’s Order of Novenber 17, 1998 granting the

def endants’ notion for summary judgnent.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ERIN P. PETTIT : CIVIL ACTI ON
vs. . NO 98- 6707
. Bkrpcy. No. 96-21161
JEROME R SM TH, ESQ . Adversary No. 97-2012

and CHARLES B. COLEMAN, ESQ

ORDER

AND NOW this day of Novenber, 1999, upon
consi deration of the Appeal of Plaintiff Erin P. Pettit fromthe
O der of Novenber 17, 1998 of the United States Bankruptcy Court
for the Eastern District of Pennsylvania, it is hereby ORDERED
that the Bankruptcy Court’s Order of Novenber 17, 1998 is
AFFI RVED for the reasons set forth in the precedi ng Menorandum

Opi ni on.

BY THE COURT:

J. CURTIS JOYNER, J.



