IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

T.F. and F.F., individually : ClVIL ACTI ON
and on behalf of their son, T.F.

V.
NORTH PENN SCHOCL DI STRI CT ; NO. 98- 6645

VEMORANDUM ORDER

Presently before the court is defendant’s Mdtion for
Extension of Tine for Filing Appeal which plaintiffs have
opposed.

Def endant seeks to appeal an award of attorney fees to
plaintiffs under the Individuals with Disabilities Education Act
("1 DEA") made by a judgnent order entered on August 18, 1999
followng a non-jury trial. Defendant filed a notice of appeal
by mail. It was received on Septenber 20, 1999, three days after
the thirty day deadli ne.

In the notion, defense counsel states that the notice
of appeal was mailed from Doyl estown on Septenber 15, 1999 and
that mail from Doyl estown is received at the courthouse in
Phi | adel phia in "normally one day, but no |ater than two days."
He suggests that the effects of Hurricane Floyd nmay have del ayed
delivery of the notice or that the Cerk may have received it on
Septenber 17th but "not stanped it in" until after the ensuing
weekend. Counsel contends he has shown "good cause" for granting

an ext ensi on.



The notion was not supported by any affidavit. The
court entered an order giving defendant an opportunity to submt
by Novenber 9, 1999 affidavits from persons with appropriate
know edge to substantiate the tinme, manner and place of the
mai | ing of the belated notice. Defendant has now done so. From
the affidavits submtted, it appears that the envel ope addressed
to the Cerk containing the notice of appeal was placed by a | aw
firmenployee in a mail box outside a Doyl estown post office
shortly after 5:00 p.m on Septenber 15, 1999. Assunm ng the nai
fromthat box was retrieved and processed the foll ow ng norning,
counsel allowed one day for delivery of the notice to the Cerk
of Court.

Plaintiffs correctly note that defendant also failed to
subm t any nenorandum setting forth the | egal basis and
supporting authority for the notion as required by L. R G v.

P. 7.1(c). Wile this can be fatal to a notion and the court
certainly does not condone it, the court will not deny
defendant’s notion on that basis.

Plaintiffs suggest that this is part of an effort by
defendant to delay the recoupnent of suns expended by the
plaintiff parents to deter simlarly situated persons of |[imted
nmeans from pursuing clains against the District. It is, however,

the reason for the delay and not for the appeal that is



paranmount. See Consolidated Freightways v. Larson, 827 F.2d 916,

919 (3d Gr. 1987), cert. denied, 484 U S 1032 (1988).

Plaintiffs correctly note that the potential effects in
the region of Hurricane Floyd were predicted and w dely
publicized well in advance. Plaintiffs contend with sone force
t hat prudent counsel woul d have accel erated and not del ayed any
mai ling in such circunstances. In a sworn certification
acconpanying plaintiffs’ opposition, their counsel avers that he
was told during the week of August 23rd by defense counsel that
paynment woul d not be forthcom ng as defendant intended to appeal.
It thus appears that defense counsel deferred filing a notice of
appeal for at |east nineteen days after the decision to appeal
and then relied on the mail despite forecasts regarding the

hurri cane. See Thonpson v. E.|I. DuPont de Nenmours & Co., Inc.,

76 F.3d 530, 534 (4th Cr. 1996) ("the unincarcerated |itigant
who decides to rely on the vagaries of the mail nust suffer the
consequences if the notice of appeal fails to arrive within the
applicable tine period").

Moreover, plaintiff’s counsel avers that although his
office is also in Doyl estown, he did not receive his copy of the
noti ce of appeal until Septenber 20, 1999 and that his office,
which is serviced by the sanme post office as defense counsel’s,
experienced no delay in mail delivery during the period of

Hurricane Floyd. This suggests that the hurricane was not a



factor and that even wthin Doyl estown, one nust allow nore than
one day to ensure mail delivery.

The O erk advises that filings mailed from Doyl est own
are normally received two days | ater, although sonetines three
days later. The Cerk advises that the date of receipt is
stanped on every filing including the approximate five percent
whi ch are not actually docketed until the next business day.

As defendant has requested an extension after the
noti ce of appeal was due, it nmay not be granted for "good cause"
but only under the nore stringent "excusable neglect” standard.

See Thonpson, 76 F.3d at 532-33; Bartunek v. Bubak, 941 F.2d 726.

728 (8th cir. 1991); Parke-Chapley Construction Co. V.

Cherrington, 865 F.2d 907, 909-10 (7th G r. 1989); Consolidated

Frei ghtways, 827 F.2d at 918 n. 3.

An extension for excusable neglect may be granted when
an untinely notice of appeal was "nmailed at such a tine and in

such a nanner that, under normal circunstances, the district

court would have received [it] in a tinely fashion." Ranseur v.
Beyer, 921 F.2d 504, 507 (3d Cr. 1990). The court in Ranseur
found excusabl e negl ect where the notice of appeal had been
mai l ed froma location five mles fromthe courthouse six days

before the deadli ne. See al so Zi pperer v. School Bd. of Sem nol e

County, Fla., 111 F.3d 847, 850 (11th Gr. 1997) (finding filing

of notice of appeal fromdenial of attorney fee award under | DEA

one day late resulted from excusabl e negl ect where notice was



mai | ed six days before deadline and nornmal mail delivery required
t hree days).

Prudent counsel would not have waited until after 5:00
p.m on Septenber 15th to deposit the notice of appeal in a
mai | box. The court cannot conscientiously conclude that counsel
mai l ed the notice at a tinme and in a manner whi ch woul d
ordinarily ensure its tinmely receipt by the Cerk. Nevertheless,
he court wll take counsel at his word that he believed that the
noti ce woul d be delivered on Septenber 17th and that such beli ef
was not entirely unreasonable in view of his representation
regarding mail deliveries on prior occasions. |In such
ci rcunstances, the court concludes that the relatively brief
delay did not result fromany bad faith but occurred despite a
substantially diligent effort by counsel to conply with the
rul es, and that an extension for excusable neglect is

appropriate. See Ranseur, 921 F.2d at 506.

Accordingly, this day of Novenber, 1999, upon
consi deration of defendant’'s Mtion for Extension of Tinme and
plaintiffs’ response thereto, IT IS HEREBY ORDERED t hat said
Motion is GRANTED in that defendant shall have until Novenber 19,

1999 to file a proper notice of appeal herein.

BY THE COURT:

JAY C. VWALDMAN, J.



