IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN FREMPONG- ATUAHENE and : CIVIL ACTI ON
BALTI MORE COURT ASSOCI ATES :

V.
ZONI NG BOARD OF ADJUSTMENT OF
THE CI TY OF PH LADELPH A

LAW DEPARTMENT and :
PENNROSE PROPERTI ES, | NC. : NO. 99-1956

MEMORANDUM AND ORDER

HUTTON, J. NOVEMBER 8, 1999

Presently before the Court are Defendant Pennrose Properties,
Inc.’s (“Pennrose”) Mition to Remand and for Costs and Attorneys
Fees (Docket No. 6) and plaintiff Stephen Frenpong-Atuahene’s
(“Frenpong”) response thereto (Docket No. 7), Plaintiff Baltinore
Court Associates’ (“BCA’) Mdtion for Enl argenent of Tinme to Respond
to Defendant’s Motion to Remand (Docket No. 6), and BCA's Reply to
Def endants’ Mdtion to Remand (Docket No. 8). For the reasons
stated hereafter, the Court GRANTS Pennrose’ Mtion to Remand and
for Costs and Attorneys Fees and DENIES as noot BCA s pending

nmot i on.

. BACKGROUND

Pro se plaintiff Frenpong filed a Notice of Renpval with the
Clerk of this Court on April 19, 1999. Frenpong initially brought

this action, which alleges violations of Pennsylvania and federal



law, in the Court of Common Pl eas of Phil adel phia County. Frenpong
avers, however, that he “cannot obtain justice in the Court of
Common Pl eas of Phil adel phia County.” (Notice of Renoval § 9).
Nevert hel ess, Frenpong repeatedly attenpted and continues to
attenpt to “obtain justice” by filing multiple, repetitive suits in
both Pennsylvania state courts and the Eastern District of
Pennsyl vani a, all of which arise fromthe sane nucl eus of operative

fact.\! The Court nowturns to the notions pending inthis matter.

1. DI SCUSSI ON

A. Legal Standard for Renpval Under Federal Statutes

It is well settled that the federal renoval statutes confine
the right of renoval froma state court to a federal district court

to a defendant or defendants. See Shanrock Gl & Gas Corp. V.

Sheets, 313 U. S. 100, 104-105, 61 S. Ct. 868 (1941);\? Conner V.

Sal zi nger, 457 F.2d 1241, 1243 (3d Gr. 1972); Marcone V.

Phi | adel phia Marine Trade Cir., No. CIV. A 98-438, 1998 W. 334078,

at *1 (E.D. Pa. June 22, 1998); Federal Sav. & Loan Ins. Corp. V.

Bensal em Country Cdub, CIV.A No. 89-2705, 1989 W. 74974, at *1

(E.D. Pa. June 26, 1989); Chase v. North Am Sys., Inc., 523 F.

Supp. 378, 382 (E.D. Pa. 1981); Redner v. Borough of Pine Beach,

Y The court currently has pending before it three cases filed by Frenpong concerning
the same transactions (i.e., the Gty of Philadel phia condemmed buil di ngs owned by
Frenpong and/or his famly). Wth respect to these condemations, Frenpong clains he
was deni ed due process of |aw and was di scrininated agai nst on the basis of, inter
alia, his race.

2/ I n Shanrock, the predecessor section of § 1441 was at issue.

-2



No. CIV.A 91-4572 (CSF), 1991 W 247002, at *2 (D.N.J. Nov. 18,
1991). No right exists in favor of a person who, as plaintiff, has
filed an action in the state court, to cause the renoval of such
actionto a federal court. See Conner, 457 F.2d at 1243 (citations

omtted). See also Redner, 1991 W 247002, at *2 (stating that

federal renoval statutes “provide no right on behalf of plaintiffs
to renove their own action fromthe state forumin which they chose
to bring it.”). Indeed, a plaintiff is considered the master of
his or her claimand it is therefore proper to require a plaintiff

to abi de by his or her choice of forum See Shanrock O 1, 313 U S

at 106 n.2, 61 S. CG. at 871 n.2; Marcone, 1998 W. 334078, at *1.

1. Pennrose’'s Mdtion to Renmand

Pennrose argues, inter alia, that remand is proper because

Frenmpong is not a defendant within the neaning of the pertinent
federal renoval statutes. The Court agrees.

The federal renoval statutes expressly state that the renoval
power is vested in defendants. See, e.qg., 28 U S . C A 88 1441(a),
1443, & 1446(a) (West 1999). Frenmpong, however, is clearly a
plaintiff in the instant action. Frenmpong, as plaintiff and,
therefore, as the “master of his own claim” is precluded from

renoving to federal court the action he filed in the Court of



Comon Pl eas of Philadel phia. Accordingly, Pennrose’s Mtion to

Remand is granted.\?®

a. Legal Standard for Award of Attorney Fees
and Costs Under 28 U.S.C A § 1447(c)

Section 1447(c) states that “[a]n order remandi ng the case may
require paynent of just costs and any actual expenses, including
attorney fees, incurred as a result of the renoval.” 28 U S.C A
8§ 1447(c) (West 1999). The court has discretion to award attorneys
fees and costs pursuant to 8§ 1447(c) but such an award shoul d be
granted “only where the renoval of the case was nmade in bad faith

and was clearly without legal support.” U S. Healthcare, Inc. v.

Reliastar Fin. Corp., CV.A No. 96-4388, 1996 W 745536, at *3

(E.D. Pa. Dec. 16, 1996) (quoting Doe v. Ross, CIV.A No. 94-6572,

1995 W. 329042, at *7 (E.D. Pa. May 26, 1996)). Congress believed
that the ability to award actual expenses, attorneys’ fees, and
costs woul d “provide an adequate cost threat, and [that] the use of
nmoney sanctions would be as sufficient a threat as the bond.”

Congo v. Corfax G oup, CIV.A No. 90-5261, 1990 W. 182151, at *2

(E.D. Pa. Nov. 26, 1990) (citations omtted).

(1) Pennrose’s Mdtion for Costs and Attorneys Fees

Pennrose clains that Frenpong “was well aware of the basel ess

3 Frenpong’s claimthat renoval is warranted under the All Wits Act, 28 U S. CA 8§
1651 (West 1999), is, inter alia, wholly unsupported by the record and, therefore,
does not provide sufficient grounds for the instant renoval. Additionally, BCA's
Motion for Enlargement of Tinme to Respond to Defendant’s Mdtion to Remand is denied as
nmoot as BCA responded on June 11, 1999, to Pennrose’s Moti on.
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nature of his Petition for Renoval.” (Pennrose’s Mem of Law in
Supp. of its Mdt. to Remand and for Costs and Atty. Fees at 35).
Pennrose further clains that Frenpong wholly failed to conply with
the nost basic procedural requirenents for renoval, despite the
express | anguage of the statutes and despite his abundant know edge
and prior experience wth such pleadings.” (Pennrose’s Mem of Law
in Supp. of its Mot. to Remand and for Costs and Atty. Fees at 33).
Pennrose thus requests an award of “its just costs and actual
expenses, including attorneys’ fees,” (Pennrose’s Mem of Law in
Supp. of its Mdt. to Remand and for Costs and Atty. Fees at 35),
alleging that 8§ 1447(c) enpowers the Court with the discretionary
authority to honor said request. The Court agrees.

The instant action is a sound exanpl e of why Congress anended
8§ 1447(c) in 1988 to provide district courts with discretion to
sanction parties that renove a case in bad faith and w t hout | egal
support. Frenpong’s renoval clearly lacks legal support for
renmoval by a plaintiff wholly contravenes the plain, express
| anguage of the federal renoval statutes. Mor eover, the Court
i nput es Frenpong’ s renoval as a bad faith action for he is frequent
litigant in the federal and state court systens and has sufficient
know edge of federal court procedure. In renoving this action to
federal court, Frenpong created an undue burden for defendant
Pennr ose. Pennrose was forced to respond to Frenpong’ s renoval,

thereby incurring attorneys’ fees, costs, and, presumably, other



expenses. Therefore, the Court finds that it is not only just for
Pennrose to receive a reasonable award under 8§ 1447(c), such an
award may provi de pause to Frenpong before he files nore frivol ous
motions in the instant action. Accordingly, the Court grants
Pennrose’s Mdtion for Costs and Attorneys Fees.

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

STEPHEN FREMPONG- ATUAHENE and : CIVIL ACTI ON
BALTI MORE COURT ASSOCI ATES :
V.
ZONI NG BOARD OF ADJUSTMENT OF
THE CI TY OF PH LADELPH A

LAW DEPARTMENT and :
PENNROSE PROPERTI ES, | NC. : NO. 99-1956

ORDER

AND NOW this gth day of Novenber, 1999, wupon
consi deration of defendant Pennrose Properties, Inc.’s Mtion to
Remand and for Costs and Attorneys Fees (Docket No. 6), plaintiff
St ephen Frenpong- Atuahene’s response thereto (Docket No. 7),
plaintiff Baltinmore Court Associates’ Mtion for Enlargenent of
Time to Respond to Defendant’s Mdtion to Remand (Docket No. 6), and
plaintiff Baltinmore Court Associates’ Reply to Defendants’ Motion
to Remand (Docket No. 8), IT IS HEREBY ORDERED that defendant
Pennrose Properties, Inc.’s Mtion to Remand and for Costs and
Attorneys Fees is:

(1) CRANTED as to the remand notion and, therefore, this
action is remanded to the Court of Common Pl eas of Phil adel phia
County; and

(2) GRANTED as to the attorneys’ fees and costs notion and,

t herefore, Pennrose shall submt tinme and expense records by which



the Court may cal cul ate the reasonable attorneys’ fees and costs
actually incurred in this action.

Additionally, IT IS HEREBY ORDERED that plaintiff Baltinore
Court Associates’ Mtion for Enlargenent of Tinme to Respond to

Def endant’s Motion to Renmand is DEN ED as noot.\?

BY THE COURT:

HERBERT J. HUTTON, J.

Y Plaintiff Baltinore Court Associates’ (“BCA”) Motion for Enlargenment of Tine to

Respond to Defendant’s Mdtion to Remand is DENI ED as noot as BCA responded on June 11,
1999, to Pennrose’'s Motion.
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