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MEMORANDUM AND ORDER

BECHTLE, J. NOVEMBER , 1999
Presently before the court in this 28 U S.C. § 2255 action
are petitioner Lonnie Dawson's (“Dawson”) notion filed pursuant
to 28 U.S.C. § 2255, the governnent's response thereto, the
United States Magistrate Judge's Report and Recommendati on, the
bj ections thereto and the record. For the reasons set forth
bel ow, the court will approve and adopt the Magi strate Judge's
Report and Recommendation, wll grant the notion in part and deny
the notion in part, wll vacate Dawson's conviction and sentence
for the conspiracy charged in Count One of the Indictnment and

Wi Il not issue a certificate of appealability.

BACKGROUND

On June 23, 1982, Dawson and three co-defendants were
charged in a 22 count superseding indictnment. Dawson was charged
in all counts except counts Twel ve, Fifteen, Seventeen, Ei ghteen
and Twenty-One. Count One charged that Dawson, Robert Hoskins
(“Hoskins”), Robert Hardw ck (“Hardw ck”) and Kenneth Shank

(“Shank™) conspired to distribute heroin, cocaine and

met hanphetamne in violation of 21 U S.C. 8§ 846. Count Two



charged that Dawson and Hoski ns engaged in a continuing crim nal
enterprise (“CCE’) in violation of 21 U S.C. 8 848. Counts Three
t hrough Ei ght charged Dawson with several instances of possessing
or distributing heroin, cocaine or nethanphetam ne in violation
of 21 U.S.C. 88 841(a)(1), 844(a) and 18 U.S.C. § 2(a). Counts
Ni ne, Ten, Eleven, Thirteen, Fourteen and Si xteen charged Dawson
with using a telephone to facilitate a conspiracy to distribute
controll ed substances in violation of 21 U.S.C. 8 843(b). Count
Ni net een charged that Dawson and Hardw ck used force or
intimdation to prevent Lawence Sinons (“Sinons”) from

communi cating information concerning crimnal offenses to DEA and
FBI agents. Count Twenty charged that Dawson participated in a
conspiracy to injure Sinons in exercising his civil rights in
violation of 18 U S.C. 8§ 241. Count Twenty-Two charged t hat
Dawson and Hardw ck used a firearmto commt the offenses charged
in counts 19 and 20 in violation of 18 U S.C. 8§ 924(c)(1).

Ajury trial commenced and on Cctober 29, 1982, Dawson was
convicted on all counts with which he was charged except counts
Three, Seven and Twenty-Two. On Decenber 13, 1982, the court
sentenced Dawson to 134 years incarceration. The conviction was
affirmed by the Third CGrcuit. On February 8 and June 1, 1984,
Dawson filed notions to correct and/or reduce his sentence
pursuant to Federal Rule of Crimnal Procedure 35. On January
23, 1985, the court granted the notions and reduced Dawson's

sentence to 65 years. Dawson is currently serving this sentence.



On Decenber 8, 1997, Dawson filed his fourth petition under
28 U.S.C. § 2255, alleging four clains. First, Dawson asserts
that Rutledge v. United States, 517 U S. 292 (1996), rendered his

conviction for conspiracy under 21 U S.C. § 846 and for a CCE
under 21 U.S.C. 8§ 848 invalid. Second, Dawson asserts that his
trial counsel was ineffective due to a conflict arising fromhis
prior representation of Sinobns, a governnent witness in Dawson's
case. Third, Dawson asserts that the court's instructions to the
jury for a CCE were defective in that the court did not instruct
the jury that its verdict had to be unaninobus as to the identity
of the three predicate acts that fornmed the basis of the CCE
conviction. Fourth, Dawson asserts that the governnment w thheld

information in violation of Brady v. Muryland, 373 U. S. 83

(1963).

On April 30, 1999, United States Magistrate Judge D ane M
Wel sh (“Magistrate”) issued a Report and Recommendation. Wth
respect to Dawson's first claim the Magistrate recomended that
Dawson' s conspiracy conviction and sentence be vacated. Wth
respect to Dawson's remaining clains, the Magi strate recommended
that his 28 U . S.C. §8 2255 notion be denied. The Mgistrate al so
recomrended that a certificate of appealability should not be
gr ant ed.

On March 19, 1999, attorney Anthony D. Jackson, Esq. entered
hi s appearance on behal f of Dawson. On May 10, 1999, Dawson's
attorney filed Cbjections to the Report and Recommendati on.

These (bjections did not challenge the Magistrate's finding with
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respect to Dawson's first claim but did challenge the

Magi strate's findings wwth respect to Dawson's other clains. On
May 17, 1999, Dawson filed Pro Se Objections to the Report and
Recommendat i on, whi ch challenged all the Magistrate's findings.
Thus, the court will review all four of Dawson's claims in his §

2255 noti on.

1. STANDARD OF REVI EW

Under the relevant statute,

A prisoner in custody under sentence of a court
establ i shed by Act of Congress claimng the right to be
rel eased upon the ground that the sentence was i nposed
in violation of the Constitution or |laws of the United
States, or that the court was without jurisdiction to
i npose such sentence, or that the sentence was in
excess of the maxi mum aut horized by law, or is
ot herwi se subject to collateral attack, may nove the
court which inposed the sentence to vacate, set aside
or correct the sentence. Unless the notion and the
files and records of the case concl usively show that
the prisoner is entitled to no relief, the court shall

. grant a pronpt hearing thereon, determ ne the
i ssues and make findings of fact and concl usi ons of | aw
w th respect thereto.

28 U.S.C. 8§ 2255. If the court finds that such claimhas nerit,
the court "shall vacate and set the judgnent aside and shal

di scharge the prisoner or resentence himor grant a new trial or
correct the sentence as nmay appear appropriate.” 28 U S.C. 8§

2255.

111, DI SCUSSI ON




The court will approve and adopt the Magistrate's Report and
Recommendati on. The court will review each of Dawson's four
claims in his § 2255 notion separately.

A. Cl aimBased on Rutl edge v. United States

Dawson asserts that his CCE conviction and sentence shoul d

be vacat ed. In Rutledge v. United States, 517 U. S. 292, 307

(1996), the Suprene Court held that a conviction for a CCE under
21 U . S.C. 8§ 848 necessarily includes a finding that the defendant
al so participated in a conspiracy under 21 U S.C. 8§ 846. 1d. at
307. Thus, the Court held that "'one of [those] convictions, as
well as its concurrent sentence, [was] unauthorized puni shnment
for a separate offense,'"” and nust be vacated. 1d. (citations
omtted). The Court did not specify whether the greater or
| esser offense should be vacat ed.

Since Rutl edge, several circuit courts have held that the

conspiracy count should be vacated. United States v. WIlson, 135

F.3d 291, 303-04 (4th Gr. 1998); United States v. Dixon, 132

F.3d 192, 196 (5th Gr. 1997); United States v. Boyd, 131 F.3d

951, 954-55 (11th Gr. 1997) (stating that "[t]he proper renedy
for convictions on both greater and | esser included offenses is
to vacate the conviction and the sentence of the | esser included

of fense"); United States v. Avery, 128 F.3d 966, 971-72 (6th Cr.

1997); United States v. Hoyle, 122 F.3d 48, 49 n.1 (D.C. Cr.

1997); United States v. Jones, 101 F.3d 1263, 1268 (8th Gr.

1997) .

In his pro se bjections, Dawson argues that his CCE
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sentence shoul d be vacated because his conspiracy sentence was

i nposed first. Dawson cites no |legal authority, and the court
finds none, to support this proposition. 1In |light of the
precedent applying Rutledge, the court finds that Dawson's
conspiracy conviction and sentence should be vacated. Because
the fifteen-year sentence for the conspiracy count was to run
concurrently with the fifty-year sentence for the CCE count, the
court need not resentence Dawson. Therefore, the sentence
remains in force

B. ClaimBased on Trial Attorney's Conflict of |Interest

Dawson asserts that his trial counsel, Daniel Prem nger,
Esq. (“Prem nger”), operated under a conflict of interest that
rendered his representation ineffective. The court disagrees.
To maintain such a claim Dawson nust show that Prem nger: (1)
operated under an actual conflict of interest; (2) which

adversely affected his performance. Cuyler v. Sullivan, 446 U S.

335, 348 (1980). A showing of prejudice is not required. [d. at
349- 50.

Dawson argues that the strongest evidence that Prem nger
oper ated under an actual conflict of interest is "the
governnent's own notion that such a conflict existed." (Objs. to
Rep. & Recomm at 2-3.) The governnment filed two notions to
disqualify Prem nger due to a conflict of interest: the first
notion was based on Prem nger's earlier representation of Sinons
and the second notion was based on the ground that Prem nger

m ght be called as a wtness in Dawson's trial. On June 15,
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1982, the court denied both governnent notions to disqualify
Prem nger. (Tr. 6/15/82 at 10, 13 & 14.)

The governnment's first notion to disqualify Prem nger was
based on Prem nger's previous brief representation of Sinons.
Si nrons had been convicted of felony murder and had his conviction
reversed on grounds of prosecutorial msconduct. (Tr. 6/15/82 at
3.) Sinons then appealed froman order granting hima new trial.

Id. Sinons asserted that double jeopardy barred his retrial.

Id. During the pending appeal, Sinons retained Prem nger, who
entered an appearance on Sinons' behalf and asked for a
continuance of the case. 1d. The governnent argued that if the
court permtted inquiry into Sinons' hom cide case, then

Prem nger's previous representation of Sinons would limt his
cross-examnation. (Tr. 6/15/82 at 3-4.) Prem nger stated that
his representation of Sinons was brief and that there was not hi ng
he knew about Sinons' hom cide case “that [he] could not find out
by simply walking into City Hall and asking the Cerk of the
Court . . . toallowne to look at the file.” (Tr. 6/15/82 at
7.) Premnger further stated that he withdrew fromhis
representati on of Sinons because he “never kept appoi ntnents,
never discussed the case wwth M. Prem nger, remtted | ess than
ten per cent (10% of the fee . . . and never discussed a single
fact of his personal or legal affairs with M. Prem nger.”
(Def."s Ans. to Gov't's Mot. to Disqualify Counsel on the G ound
of a Conflict of Issue Y 13.) The court found that Prem nger

would not be inhibited in his cross exam nation of Si nbns because
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there were no confidential comrunications between Sinons and
Prem nger to which Sinons could assert his attorney-client
privilege. (Tr. 6/15/99 at 8.) The court found no conflict of
interest, and thus, denied the governnent's notion to disqualify
Prem nger. Dawson has presented no additional evidence that

Prem nger's previous representation of Sinons inhibited his cross
exam nation of Sinons. Thus, Dawson's argunent that Prem nger

| abored under a conflict of interest which rendered his

assi stance ineffective cannot succeed on this ground.

The governnent's second notion to disqualify Prem nger was
based on the |ikelihood that Prem nger would be a witness in
Dawson's case. The governnent asserted that Dawson headed a
narcotics trafficking organization known as the Bl ack Brothers.
(Mem Gov't's Mot. to Disqualify Counsel at 1-2.) In Cctober,
1981, Sinobns was incarcerated at Hol nesburg Prison, working as a
government informant and present at a neeting of various persons
associ ated with Dawson. [d. at 2. The persons at the neeting
concl uded that Robbie Brown (“Brown”), a nenber of Dawson's
organi zati on, was an informant and devel oped a plan to nurder
him 1d. Sinons was asked to contact Dawson for the purpose of
aski ng Dawson to contact Prem nger to ask his view of whether
Brown was an informant. 1d. Sinons was told that Prem nger was
in possession of a file that would reveal whether Brown was an
informant. |d. This conversation was taped by the governnent.
Id. The governnment sought to introduce this evidence under

Federal Rul e of Evidence 404(b) to show that “Dawson had a

8



crimnal organization and a notive to protect it by ferreting out
i nformants and di sposing of them” 1d. at 4. The governnent's

theory was that the plan to nurder Brown was simlar to the

attenpt nmade on Sinons' |ife, which was a charge agai nst Dawson
inthis case. [|d. The governnment planned to call Prem nger as a
W tness to have himtestify about the taped phone call. Ild. The

court, however, stated that it would not allow such evi dence
because its prejudice would outweigh its probative value and that
it was too renpte “to allowthe jury to reasonably infer that
previous conduct simlar to what is charged in the present case
is evidence that what happened in the present case is so.” (Tr.
6/ 15/ 99 at 12.) The court also stated that, “[c]onsequently,
there is no way that M. Prem nger can becone a witness on that
poi nt, because even if he did show Dawson the file for sone
reason, | would not allow that as a basis to suggest that there
is evidence to suggest Dawson would do it again.” 1d. at 13.
Thus, the court denied the governnent's second notion to
disqualify Premnger. 1d. 1In fact, Prem nger never did testify
as a wtness in Dawson's crimnal case. Thus, Dawson's argunent
that Prem nger | abored under a conflict of interest which
rendered his assistance ineffective cannot succeed on this
ground.

Dawson al so argues that Prem nger acted under an actua
conflict of interest because he was the subject of an
i nvestigation involving the sane crimnal acts for which he was

representing Dawson. (Pro Se (bjs. to Rep. & Recomm at 2.) The
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Magi strate Judge found that although Sinons did in fact allege
that Prem nger was part of Dawson's crimnal organization, “there
is no indication in the record that the governnment ever believed
M. Sinmons' allegation or that the governnent sought to

i nvesti gate whet her defense counsel participated in [Dawson's]
crimnal activity.” (Rep. & Recomm at 7.) Upon careful review
of the record, the court agrees with the Magistrate Judge's
finding. Thus, Dawson's argunent that Prem nger |abored under a
conflict of interest which rendered his assistance ineffective
cannot succeed on this ground.

Last, Dawson argues that Prem nger operated under an actual
conflict of interest because Sinons, the governnent's w tness,
accused Prem nger of being a part of Dawson's crim nal
organi zation involved in this case, the Black Brothers. Dawson
asserts that Prem nger was preoccupied with defending hinself
agai nst the allegations nade by Sinons, rather than with his
concerns for the interests of his client.* (Mem Mt. Under 28
U S C § 2255 at 4.)

In Governnent of the Virgin Islands v. Zepp, 748 F.2d 125

(3d Gr. 1984), the Third Crcuit stated that “when defense

counsel has independent personal information regarding the facts

underlying his client's charges, and faces potential liability
for those charges he has an actual conflict of interest.” 1d. at
136. Zepp involved the defendant's chall enge to her convictions

1 The Magi strate Judge did not address Dawson's argunent on
this issue. However, the court addresses it now.
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for destruction of evidence and drug possession. 1d. at 127.

The defendant alleged that her trial counsel was ineffective
because he | abored under a conflict of interest. On the
destruction of evidence count, the facts showed that the

def endant and her attorney were alone in a house when cocai ne was
all egedly flushed down the toilet. 1d. at 136. The defendant
asserted that her trial counsel “had an actual conflict of
interest due to his potential crimnal liability for the same
charges on which [the defendant] was tried.” 1d. The Third
Circuit held that the defendant's counsel had an actual conflict
of interest which required his wthdrawal or disqualification.

In so holding, the Third Crcuit rejected the argunent that no
actual conflict existed because the defendant's counsel was never
subjected to crimnal charges. 1d. Instead, the Third Crcuit
found that an actual conflict existed because the defendant's
counsel “could have been indicted for the sane charges on which
he represented [the defendant.]” 1d. The Third Crcuit
concluded that “it is unrealistic . . . to assune that [the
defendant' s] attorney vigorously pursued his client's best

interest entirely free fromthe influence of his concern to avoid

his own incrimnation.” | d.
In contrast to Zepp, the record in this case does not
reflect that Prem nger was subject to crimnal liability for the

same charges on which he represented Dawson. As discussed above,
no evidence in the record suggests that the governnent was even

i nvestigating Prem nger for his potential involvenent in Dawson's
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crimnal organization. |In fact, the only evidence renotely
related to this assertion is Sinons' uncorroborated and general
al l egation that Prem nger was a nenber of Dawson's crim nal
organi zation. This allegation points to nothing that woul d
suggest Prem nger had any personal information, independent of
his representation, regarding facts underlying the charges

agai nst Dawson. Nor does this allegation point to anything that
woul d suggest Prem nger faced any potential liability for the
charges | evel ed agai nst Dawson. Upon careful review of the
record, the court finds that Sinons' bald-faced allegation that
Prem nger was involved in Dawson's crimnal organization is
insufficient for the court to find that he represented Dawson
under an actual conflict of interest.

Mor eover, Dawson is unable to show how Prem nger's interests
and his own interests “diverged with respect to a nmateri al
factual or legal issue or to a course of action.” At Dawson's
trial, Prem nger asked only two questions regardi ng Sinons'
al l egation that he was a part of Dawson's crim nal organization:

[PREM NGER]: [D]o you remenber telling the Court in

[an] unrelated proceeding that | was also part of a

crimnal organization run by M. Dawson?

[SIMONS]: Yes, | do.

[ PREM NGER]: Yes. And, in fact, you still believe

that; you believe | ama tool of M. Dawson and am

functioning as a crimnal in the courts of law, isn't

that right, yes or no?

[SIMONS]: Yes, that's ny belief, you are a crimnal.
(Tr. 10/15/82 at 4-165.) 1In light of the fact that Sinons'
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testinony was taken over the course of four days and that

Prem nger's cross-exam nation of Sinons |asted over the course of
two of those days, the court does not find that Dawson has shown
that Prem nger was preoccupi ed by the prospect of any persona
potential crimnal liability for the facts underlying the charges
agai nst Dawson. Thus, Dawson's argunent that Prem nger | abored
under a conflict of interest which rendered his assistance

i neffective cannot succeed on this ground.

In sum Dawson has failed to show any grounds for the court
to find that Prem nger, his trial counsel, ineffectively
represented Dawson due to an actual conflict of interest that
adversely affected his performance.

C. Cl ai m Based on Court's Instructions to Jury

Dawson asserts that the court's jury instructions on the CCE
count were erroneous. Specifically, Dawson argues that the court
failed to instruct the jury that they had to unani nously agree on
the sanme three predicate offenses in order to convict Dawson on
t he CCE count.

In order to prove a CCE in violation of 21 U S.C. § 848,
“the governnent nust establish: 1) a felony violation of federal
narcotics laws; 2) as part of a continuing series of violations
of federal narcotics laws; 3) in concert with five or nore
persons; 4) for whomthe defendant is an organi zer or supervisor,;
and 5) fromwhich he derives substantial incone or resources.”

United States v. Mdtto, 1991 W 175365, at *1 (E.D. Pa. Sept. 5,

1991) (citations omtted). The “series” of violations requires a
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m ni mum of three predicate acts. 1d. “Any felony violation of
subchapters | and Il of Chapter 13 of Title 21, United States
Code, including a conspiracy under 21 U.S.C. 8§ 846, is an
eligible predicate offense.” [|d. The governnment need not indict
or convict a defendant of the three predicate acts; it nust
sinmply prove themat trial. [d. 1In 1988, the Third Grcuit held
for the first tinme that the jury nust be instructed that they are
required to unani nously agree on the sane three related predicate
of fenses commtted by the defendant in order to convict himon a

CCE count. United States v. Echeverri, 854 F.2d 638, 642-43 (3d

Cr. 1988); see United States v. Ednonds, 80 F.3d 810, 815 (3d
Cr. 1996) (reaffirmng unanimty requirenment). Dawson was
sentenced in 1982, and the court did not instruct the jury on the
unanimty requirenent.

The Magi strate Judge found that Dawson's argunent regarding
the court's jury instructions on the CCE count could not succeed
because he coul d not show actual prejudice resulting fromthe
errors of which he conplains. Dawson objects to this finding by
t he Magi strate Judge.

Dawson did not raise this claimat trial or on direct
appeal. In order “to obtain collateral relief based on trial
errors to which no contenporaneous objection was nade, a
convi cted defendant nust show both (1) 'cause' excusing his .
procedural default, and (2) 'actual prejudice' resulting fromthe

errors of which he conplains.” United States v. Frady, 456 U S.

152, 167-68 (1982). Because the court finds that Dawson cannot
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denonstrate actual prejudice, the court need not address whet her
he has denonstrated cause.
To establish actual prejudice, Dawson nust show “not nerely

that the errors at his trial created a possibility of prejudice,

but that they worked to his actual and substantial disadvantage,
infecting his entire trial wth error of constitutional

di rensions.” Frady, 456 U S. at 170. “A nere possibility is not
enough to show actual prejudice.” Mtto, 1991 W 175365, at *3
(citing Frady, 456 U.S. at 170). Dawson argues he was prejudi ced
by the court's failure to instruct the jury on the unanimty
requirenent in that, w thout such instruction, there was a
substantial |ikelihood that the jury would not unani nously agree
upon three predicate acts commtted by Dawson in order to convict
himon the CCE count. Specifically, Dawson argues that sone of
the violations for which he was convicted were not commtted in
furtherance of the CCE. Dawson asserts that: (1) the

met hanphet am ne he distributed to Sinons at M. Silk's bar on
April 5, 1982, was a gift (Count Eight); (2) the phone call where
Petitioner requested a person to bring himan 1/8 of cocai ne was
for personal use (Count Nine); and (3) he did not participate in
the distribution of drugs to Sinons in March of 1982, although he
was present when his co-defendant nmade such a distribution (Count
One, 19 14 & 15; Count Six). (Pro Se bjs. to Rep. and Recomm

at 3-4.)

Wth respect to Dawson's third argunent, Dawson was
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convicted of conspiracy in Count One of the indictnent, so that
all the substantive offenses commtted by his co-conspirators are

attributable to him United States v. Pungitore, 910 F.2d 1084,

1147-48 (3d Cir. 1990); see United States v. Hernandez-Escarcega,

886 F.2d 1560, 1572-73 (9th G r. 1989) (applying conspiracy
doctrine to CCE charge); United States v. Mchel, 588 F.2d 986,

999 (5th Cir. 1979) (sane). Wth respect to Dawson's first and
second argunents, even if the court accepts as true Dawson's
assertions that his convictions on Counts Eight and N ne were not
in furtherance of a CCE, the jury still convicted himon several
ot her Counts which all qualify as predicate acts of a CCE. The
jury convicted Dawson on: Count One for conspiracy under 21
U S.C 8 846; Counts Four, Five and Six under 21 U S. C § 841(a);
and Counts Ten, Eleven, Thirteen, Fourteen and Sixteen under 21
U S.C § 843(b).

In addition, overwhel m ng evidence of Dawson's guilt was
i ntroduced at trial:

The governnent's first wi tness, Sinons, gave testinony
on the details of the drug organi zati on operated by

def endant s Dawson, Hoskins and Hardw ck from February,
1981, to April 5, 1981. . . . Consensual Body
recordi ngs in which defendants Dawson and Hoski ns

di scussed the manufacture and distribution of
controll ed substances with informant Sinons on siX
separate occasions were heard by the jury and admitted
into evidence. . . . These consensual body recordings,
as well as other testinony and evi dence, independently
corroborated the testinony of Sinons with respect to
the drug conspiracy, continuing crimnal enterprise,
and i ndi vidual distributions of controlled substances
in violation of the Drug Abuse Prevention and Control
Act, 21 U S.C. 88 801-966. Wretapped conversations of
def endant s Dawson, Hoskins and Hardw ck were al so
admtted into evidence as the result of intercepts of
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t el ephone conversations during August and Septenber,
1981, and March and April, 1982, by federal officials
pursuant to court authorization. . . . This evidence
formed the basis for the substantive counts under
Counts N ne through Ei ghteen of the indictnent for the
unl awful use of a communication facility to facilitate
drug law viol ations and further corroborated the
testinmony of Sinbns with respect to the activities of
t he drug organi zati on.

United States v. Dawson, 556 F. Supp. 418, 421-22 (E. D. Pa.

1982). The court found that the evidence sufficiently
establ i shed that Dawson engaged in a CCE. 1d. at 424-25.
“Sufficient evidence was introduced to show that the drug
operation was |large in scale and that Dawson and Hoski ns obtai ned
a substantial income by virtue of their managenent positions.”
Id. at 425.

Dawson has not set forth any evidence that he did not conmt
a series of three related predicate offenses. In addition, even
assum ng the truth of Dawson's assertions that his convictions
under Counts Eight and Nine were not in furtherance of a CCE,
Dawson's convi cti ons under Counts One, Four, Five Six, Ten,
El even, Thirteen, Fourteen and Si xteen nmake clear that the jury
unani nously agreed on at | east three predicate acts required for
conviction of CCE. The court finds that Dawson cannot show he
was actually prejudiced by the court's jury instructions because
there is no substantial likelihood that, if the jury was
instructed that it had to unani nously agree upon the three
predicate acts for a CCE, it would have failed to do so and
acqui tted Dawson on the CCE charge. Thus, Dawson's 28 U S. C. 8§

2255 notion cannot succeed on this ground.
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Dawson al so argues that his trial attorney's failure to
object to the court's instructions, or his appellate counsel's
failure to raise this issue, denonstrates ineffective assistance
of counsel. To show ineffective assistance of counsel, Dawson
must show that his attorney's perfornmance was unreasonabl e under
prevailing standards and that he suffered prejudice from

counsel's error. Strickland v. Washi ngton, 466 U. S. 668, 687

(1984). Dawson cannot prevail under either prong of Strickland.

First, Dawson's attorney's perfornmance cannot be deened
deficient. Dawson was convicted in 1982 and the conviction was
affirmed in 1984. Echeverri was not decided until 1988. Dawson
puts forth no argunent, and the court finds none, which would
support the argunent that Dawson's counsel should have
anticipated the unanimty requirenent for jury instructions on a
CCE charge at the tinme of Dawson's conviction or at the tine the
conviction was affirmed by the Third Crcuit. Second, as

di scussed above, Dawson is unable to establish that he suffered
prejudice fromthe court's failure to instruct the jury on the

unanimty requirenent. See Mtto, 1991 W. 175365, at *8 (stating

that prejudice requirenent of Strickland is simlar to actua

prejudi ce requirenent of Frady) (citing Mercer v. Arnontrout, 864

F.2d 1429, 1434 (8th G r. 1988). Thus, Dawson's 28 U S.C. § 2255
noti on cannot succeed on this ground.

D. Cl ai m Based on Governnment's Failure to D sclose
Mat eri al Evi dence

Dawson asserts that the government w thheld material that

18



“woul d have in all |ikelihood been enough to inpeach M. Sinons,
t he governnent's key w tness, and cast doubt on the governnent's
case as a whole.” ((Objs. to Rep. and Reconm at 5.)
Specifically, Dawson asserts that the governnent failed to
disclose that it had agreed to assist Sinobns with a pending state
court hom cide charge in return for his testinony agai nst Dawson.
Dawson argues that had this information been disclosed, it could
have been used to: (1) inpeach Sinons' testinony that he had not
requested and did not want government assistance with his state
hom ci de charge; (2) show that Sinons was biased agai nst the
def endant because he had an interest in currying favor wth the
government; and (3) show that Sinons |ied when he said that he
engaged in nore than one taped conversation wth defendant.
Furt her, Dawson asserts that Sinons' testinony was the only
evi dence the governnent put forth to show Dawson's invol venent in
a CCE, and thus, the governnent's w thhol ding of evidence
materially affected the outconme of his trial. The Magistrate
Judge held that, even assum ng the truth of Dawson's assertions,
it would not underm ne confidence in the outcone of the trial.
Dawson objects to this finding by the Magi strate judge.

The governnent has a duty to disclose material evidence that
is favorable to the defendant, whether it be with respect to

guilt or inpeachnment of a wwtness. Kyles v. Witley, 514 U. S.

419, 432 (1995); see Brady v. Maryland, 373 U.S. 83, 87 (1963).

Evidence is material “'if there is a reasonable probability that,

had the evi dence been di sclosed to the defense, the result of the
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proceedi ng woul d have been different.'” Kyles, 514 U S. at 432
(quoting United States v. Bagley, 473 U S. 667, 682 (1985)). A

reasonabl e probability of a different outcone is shown when the
evi dence withheld by the governnent “'underm nes the confidence
in the outcone of the trial."” |d. at 434 (quoting Bagley, 473
U S at 678).

The court agrees with the Magi strate Judge that, assum ng
the truth of Dawson's assertions, the governnment's w thhol di ng of
such evi dence does not underm ne confidence in the outcone of the
trial. Even if Dawson could have used this information to
underm ne Sinons' credibility in the eyes of the jury, Sinons'
testinony was i ndependently corroborated by other overwhel m ng
evi dence. > Consensual body recordings independently corroborated
Sinmons' testinony with respect to the drug conspiracy, the CCE
and i ndividual distribution of controlled substances.

(Consensual Body Recordings, Transcripts, C3(t), CG4(t), C5(t),
C6(t), CG7(t), C8(t) and C9(t) (recording conversations
i nvol vi ng Dawson and describing his role in distribution of

illegal drugs).) See Dawson, 556 F. Supp. at 421-22 (describing

consensual body recordi ng evi dence conpil ed agai nst Dawson).
Al so, w retapped conversations of Dawson, Hoskins and Hardw ck

further corroborated Sinons' testinony wth respect to the

2 The court notes that although the consensual body
recordi ngs and wi retaps presented as evidence at Dawson's tri al
were not preserved by the court reporter in making a record of
Dawson's trial, the court has retrieved transcripts of that
evidence fromthe governnent and has reviewed it in considering
t he cl ai nrs Dawson advances here.
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activities of the drug organization. (Wretap Conversations,
Transcripts, WI1(t), W2(t), W5(t), W38(t), WI(t), WI10(t), W
11(t), W15(t), W16(t), W17(t), W19(t), W22(t), W25(t), W
26(t), W27(t) and W29(t) through W44(t) (recording
conversations involving Dawson and describing his role in

distribution of illegal drugs).) See Dawson, 556 F. Supp. at 422

(describing wretap evidence conpil ed agai nst Dawson). In |ight
of this evidence which i ndependently corroborated Sinons'
testinony, the court does not find that the evidence allegedly
Wi t hhel d by the governnment underm ned the confidence in the

out cone of Dawson's trial. Thus, Dawson is unable to show that
any evidence the governnment may have w thheld was material, and
thus, his claimnust fail under the standard announced in Brady.

E. Certificate of Appealability

For the reasons stated above, the court finds that Dawson
has not nmade a substantial show ng of the denial of a
constitutional right. See Third Grcuit Local Appellate Rule
22.2 (stating that “[i]f an order denying a petition under
8§ 2255 is acconpanied by an opinion or a nmagistrate judge's
report, it is sufficient if the order denying the certificate [of
appeal ability] references the opinion or report”). Thus, the
court wll deny Dawson's application for a certificate of

appeal ability.

V. CONCLUSI ON

For the above reasons, the court will approve and adopt the
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Magi strate Judge's Report and Recommendation, will grant the
nmotion in part and deny the notion in part, will vacate Dawson's
conviction and sentence for the conspiracy charged in Count One
of the Indictnment and will not issue a certificate of

appeal ability.

An appropriate O der follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LONNI E DAVWSON ; CRIM NO 82-128-01
V. '
UNI TED STATES OF AMERI CA : CIVIL NO. 97-7420
ORDER
AND NOW TO WT, this day of Novenber, 1999, upon

consi deration of petitioner Lonnie Dawson's notion filed pursuant
to 28 U.S.C. § 2255, the governnent's response thereto, the
United States Magistrate Judge's Report and Recommendati on, the
bj ections thereto and the record, IT IS ORDERED t hat:
(1) the Magistrate Judge's Report and Recommendation is
APPROVED and ADOPTED
(2) the notion is GRANTED I N PART and DEN ED I N PART,;
(3) petitioner Lonnie Dawson's conviction and sentence for
the conspiracy charged in Count One of the Indictnent
i s VACATED,
(4) in all other respects, the notion is DEN ED;, and
(5) petitioner Lonnie Dawson's application for a

certificate of appealability is DEN ED

LOU S C. BECHTLE, J.



